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INTRODUCTION

The Victorian Aboriginal Legal Service Co-operativienited (VALS) welcomes the opportunity to
comment on the Department of Justice’s Mental RewvittheMental Health Act 1986

Responding to linkages that have been found betwegnitive impairment and the criminal justice
system has been in urgent need of attention foreseonsiderable time. The potential for
disadvantage through involvement in the criminatipe system has endured through the lack of
such mental health considerations. There are vagnifisant concerns in respect of
institutionalisation, consent, and involuntary treant in light of Indigenous Australian’s historica
connections to negative experiences involving simissues. VALS therefore responds in this
crucial area of concern that demands urgent attenteform, implementation and adequate funding
in order to achieve systemic change in the justicgem and in the daily lives of individuals and
families affected by mental illness.

In considering the mental health needs of IndigenAustralian offenders in Victoria’s criminal
justice system specifically, we are immediately iposing ourselves at a complex and often
fraught intersection of services and interests€dd Day 2008). Howells, Thomas-Peter and Day
(2004) suggest that although the criminal justigstem and the health care system have
fundamentally different social functions, there areas of common purpose and interest. Both hold
a responsibility to protedcill members of the community from harm. The crimingitice system,
from initial points of contact with police througb Correctional Services and release, holds an
obligation to provide adequate health and mentaltheservices to offenders. It is therefore crucial
for VALS to comment on these areas.

I ndigenous Australian Perspective

People with a mental illness are overrepresenteiatorian prisons with 40% of prisoners
experiencing serious mental illness and the prapornhcreases when other types of mental and
psychiatric disabilities, such as personality digos, are also considered (Deloitte Consulting
2003). Social disadvantage and inadequate treatafenental health in the community inevitably
equates to too many people with untreated illnegéng up in prison:

Il health and marginalisation, not criminality, ar the drivers, but this goes
unacknowledged by a justice system which often serlyes to exacerbate illness, and may
increase reoffendingSmart Justice 2009).

Social disadvantage and inadequate access to eeroiing linked to negative contact with the
justice system is an all too common theme for tmeigenous Australian community.
Misunderstandings and misdealings with mental healatters acts as an additional contributor
towards marginalisation for the disadvantaged aedlisempowered.

Defining Mental Health

The seriousness of mental health issues can b#fiddrihrough extreme negative outcomes in the
Indigenous Australian community. Looking at behav#linked to mental illness such as suicide,
the prevalence in Indigenous Australian communitias been shown to be significantly higher
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than that for non-Indigenous Australian populatjopst Indigenous understandings and definitions
of suicide and self-harming behaviours remain umdsearched, undervalued and under-utilised’.

The unique conception of what Indigenous Australimmmunities consider constitutes mental
health and wellbeing, as well as what is considemezhtal illness, must be recognised and
incorporated into legislation that deals with dexis around the treatment of persons. Without this
inclusion, the significantly disproportionate amdgic consequences, such as the above mentioned,
will not improve for the Indigenous Australian pdgtion.

There are some common threads that run throughréift conceptions and definitions of what is
considered “mental health”, “mentally ill” and “m@ifly disabled”. There is not, however strong
consensus on any one definition of any of thesageNot only are definitions of mental iliness and
wellbeing influenced by personal experience, butceptions and learnings about mental health,
mental illness and/or wellbeing evolve with timdage, and culture - as do their respective
definitions. When conceptions of mental health esalecisions about patients should be reviewed

to ensure that the measures put in place contmbe televant and appropriate.

This is of critical note when you consider thaisithow we perceive and define mental health,
illness and wellbeing that direct the way we applhobetter avenues to deal with such issues. An
imperative tool in guiding the future of mental hkanatters in Australia is of course the respectiv
legislation. VALS argues for a broader scope of misaconsidered under definitions of mental
health or mental illness in order for the prospextiegislation to attempt to be as inclusive as
possible.

According to the World Health Organisation, menllakess refers to ‘the existence of a clinically
recognisable set of symptoms or behaviour assaciatemost cases with distress and with
interference with personal functions’ (1992:3). Whihis definition is convenient in its succinct
form, VALS finds the following definitions more amgpriate in relation to what should be included
in local conceptions.

The National Mental Health Plan 2003-200&fines
Mental healthas:

A state of emotional and social wellbeing in whilsl individual can cope with the normal
stresses of life and achieve his or her potenéint

Mental illnessas:

A clinically diagnosable disorder that significaptinterferes with an individual’s cognitive,
emotional or social abilities

The above conceptualisation of mental health ressnaith the notion of ‘social and emotional
wellbeing’ — a term which is now widely acceptedAnstralia as one which significantly aids
current understandings of the association betweentah health, physical health, and social
disadvantage (Jones & Day 2008). Further, the aendite of family, culture and community in
mental health is highlighted. The term ‘well-beitngis broader scope than the term ‘mental health’.

! Suicide Prevention Australia (SPA) position statatras ahttp://suicidepreventionaust.org/PositionState masf
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Another broadening of considerations of mental theahatters is included in th¥ictorian
Department of Justice Mental Health Strategy Prop08that reflects a behavioural rather than a
diagnostic definition of ‘cognitive impairment’. ‘€hadoption of this broader scope of focus on
mental illness than what is provided in thtental Health Act 1986s important as it includes
intellectual abilities, personality disorders arties impairments that influence and affect people
and the aspects of the justice system they conmentact with. This definitional and conceptual
broadening of mental health matters representssaiy® step towards a more holistic view of the
role of mental health and interaction with theigestsystem.

Considering intellectual disability and mental hisaldata on Indigenous Australian people in
prison

National data suggests intellectual disabilitysitmore than three times as prevalent for Indigenous
Australians (7.5%) than for non-Indigenous Austmadi (2%) members of the general population
and when the rates of any disability or long ter@alth condition that limits core activities were
measured, Victoria data revealed an Indigenous 0&t85% - double that observed for non-
Indigenous members of the population (Jones & DEGB2

Research further indicates the overrepresentatiopeople with a cognitive disability in the
criminal justice system, with difficulties in idéfying such cognitive disability in offenders being
further compounded for those who are Indigenous:

The problem of disability being masked by othetdiscof disadvantage is perhaps most
evident when it comes to contact with the crimipatice system. If a brain injury is
acquired early in life, and is never properly asss} there is the potential that behaviours
that are a consequence of that brain injury wilveebe properly attributed. During contact
with police, behaviour is much more likely to bewected with the immediate influence of
drugs and alcohol, or perhaps implicitly linked tiwe fact of Aboriginality rather than a
brain injury. A lack of response to questions rbayviewed as being the consequence of
language and cultural barriers, rather than reflexg a lack of understanding(Simpson &
Sotiri, 2004: 11).

It is broadly accepted that a least a significamtamity of all prisoners would meet the criteria
diagnosis of a major mental disorder. Further, mitlee levels of overrepresentation of Indigenous
Australians in the prison system, it is logical assume that rates of mental disorder that are
currently being reported for the general prisonydaton will significantlyunderestimatehe rates

of mental illness for Indigenous prisoners (Jone®& 2008). Therefore the levels of mental
illness in the Indigenous Australian prison popolatare likely to exist at even higher rates than
what is known of at present.

Corrections Victoria'd/ictoria Prisoner Health Stud2003) concluded:

The overwhelming impression conveyed by the ddteatghe prisoner population is far less
mentally healthy than the wider Victorian populatio The overall pattern of findings
reflects a greater prevalence of all the major maéiitnesses than is found in the general
population. Moreover, a very high percentage oifsg@mers have attempted suicide or
otherwise engaged in acts of self-harm. The penad of addictive behaviour is also
extraordinarily high. This situation is seriousaergh to require that careful attention be
paid to the provision of broad-based mental headtdrvices to prisonergDeloitte
Consulting, 2003).
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Indigenous Australian’s experience of the traddiliomental health system is that it does not take a
holistic approach and hence is limited it its scépeassist Indigenous Australians. According to
research released this year, there is a need fawed focus on the wellbeing of Indigenous
Australians, as results (based on data fronR@@2 NationalAboriginal and Torres Strait Islander
Survey)found that those with strong cultural attachmengehaignificantly better self-assessed
health, are more likely to be employed and aret |Besly to have been arrested in the past five
years:

The findings also support the view that there atBep means by which Indigenous
disadvantage can be addressed and that restorabibrindigenous attachment to their
culture may be an integral part of the soluti@ockery inScienceAlert Australia & New

Zealand 2009).

Importance of wellbeing

There is an increasing focus on mental health agltbeing in correctional facilities and how they

are addressed in and through corrections procetbespresent Victorian Corrections Regulations
2009 Regulatory Impact Statement highlights thedrfee increased attention on a wide range of
mental health issues in Corrections regulations.

VALS is concerned by claims of the following:

Our involvement with Indigenous Australian womenpison would indicate that often
mental health issues are responded to punitivedghlng out at prison officers, aggressive
behaviour, verbal abuse and non-compliance witlsgnirules or direct orders, often result
in breaches of prison rules. A ‘smart’ approach gasoner behaviour is better than a
‘tough’ or punitive approach. Where the prisonevaived has a known mental health issue,
it would be worth discovering whether this statesais on the presented behaviour. We
submit that it does and so warrants a culturallyesfic response, the absence of which
leads to the over-representation of Indigenous raliah women in the management unit
(Cerveri et al 2005: 19, 33-34).

The data also revealed that mental health probteEfnisdigenous Australian prisoners are less
likely to have been identified either in the pristself or previously whilst in the community.
From this, a clear pattern of under-diagnosis admaignosis can be considered to be occurring
in likely conjunction with a dearth of accessibledaculturally appropriate services in existence
for Indigenous Australian persons. Attention toniiféecation and diagnosis of mental illness
should be considered critical in correctional seti if the role of corrections is to be, as it
claims, an avenue for rehabilitation and reintegraback into society.

VALS made the following points that relate to mértealth in it recent submission in response to
the Statement and other points are distributedutitrout this document.

 VALS agrees with the statement: “In a correctiosatting more formal measures are
required to ensure the human rights of prisoneds aifenders, and other members of the
correctional system, are not arbitrarily interfensdh, and are balanced with the safety
needs of the general community.” (Corrections \Wieto2009:8). Given the over-
representation of Indigenous Australians in thengral justice system, VALS is acutely
aware that Corrections Regulations should reflectawareness of trends in the prison
population specific to Indigenous Australians. Pphison system is predominantly
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 The Charter of Human Rights and Responsibilitieduishes the right to a fair hearing
(section 24). VALS’ questions whether prisoners @eeiving access to a fair hearing in
light of the fact noted in the Statement that therent appeals mechanism is being used at a
drastically low rate (7 judicial review proceedinigsrelation to Governor’'s Hearings since
2002, therefore averaging 1 per year) in comparisothe projected use of an improved
appeals system in the form of a specialist tribdoaappeals (2,775 reviews per year).

The practice of classifying a prisoner and therciplg them at a prison for prisoners of a
higher classification is questionable in light & tCharter, as is the practice of automatically
placing remand prisoners in maximum security sgitin

* In order to enable Indigenous Australians to haMkaiccess to “family” a spent conviction
scheme should be introduced. Indigenous Austraiare disproportionately affected by the
requirement that a visitor must have no criminaiviction given their over-representation
of in the criminal justice system. The absence dafpant conviction scheme results in
community members being prevented from volunteeratg prisons and Indigenous
Australian prisoners being denied the well-beirgpagted with being visited.

Ways Forward

When looking to consider appropriate measures fental health that focuses on Indigenous
Australians, thaVays Forwardreport (1995) is remains one of the most significahis report set
the policy agenda for the development of Indigenduistralian mental health services across
Australia, identifying high levels of unmet need foental health services and promoting culturally
sensitive and appropriate mental health serviaasegl & Day 2008). The state of affairs at the time
of Ways Forwardwriting was described as follows:

Where there was contact with or use of mainstreaaith services they were frequently seen
as unhelpful, non-responsive, inaccessible or uitavig, and totally failing to respond to
the needs of Aboriginal people with mental illnddssdiagnosis, the inappropriateness of
Western models, failure to recognise language rdiffees, ignorance of Aboriginal culture
and history, and racism complicated the picture.d@oasion there were helpful individuals
or models of service, but the overall picture i® @i gross inadequacy and perceived need
(Swann & Raphael 1995:44).

The report identified a wide range of unmet serieeds for Indigenous Australian people with
mental health problems, including a lack of:

- Indigenous Australian places of care/healinga@eess to traditional healers;
 Crisis teams;

- Culturally appropriate early intervention, inpatienental health and rehabilitation and
recovery programs;

- Direct involvement of consumers and carers in serdievelopment;
- Appropriate supportive accommodation options fer¢hronically mentally ill

« Alignment of mental health legislation with Indigers Australian people’s human
rights and cultural needs.

Jones and Day (2008) point out the way in which \ti@ys Forwardreport demonstrated the
criminal justice and mental health systems exaderlmaental health concerns for Indigenous
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Australian people in many instances. Examples delfiorced separation or the imposing of
treatment and management regimes that are cujturappropriate or not discussed sufficiently
with the patient or family. The report overall resmended that Indigenous Australian forensic
services be added to current mainstream strucsiegfed by specialist teams with expertise and
knowledge of Indigenous Australian culture.

TheWays Forwardreport importantly also noted the followiAg:

« It is important to consider mental health and sats¢ abuse issues together rather than

rather than separately. The structure of mainstreanvices generally separates them.

- It is of vital importance to build Indigenous-appriate models of counselling. ‘Talking’

was repeatedly seen as being a powerful avenueefding.

« Workforce development requires cultural competerttgining for non-Indigenous

Australian and Indigenous Australian approacheasdatal health.

« Indigenous Australian people and communities neeouild capacity so that such services

can be delivered more effectively.

- Consistent data collection, research and evalu&ioeeded to establish a reliable baseline

of information on Indigenous Australian health.

« Of critical and fundamental importance is that @flithe above initiatives would need to
occur within a broader framework of Indigenous #aigan self-determination. The report
stated that herein lies a potential contradictioetween the Indigenous Australian
community needing capacity-building on the onechand self-determination on the other.
VALS does not see this as a contradiction andxanse to reject the concept of Indigenous
Australian self determination. In fact it makense that for a community that has been
oppressed by colonisers, the colonisers shoule l@vole in returning capacity of the
community that has been destroyed. It is esdehtiiindigenous Australians are supported
in terms of capacity to exercise self-determimatimtherwise any Government policy
relating to Indigenous Australian self-determioatiis possibly setting an Indigenous
Australian community up to fail.

While significant, it must be kept in mind that téays Forwardreport was written over thirteen
years ago. However, subsequent policy frameworks liged some of its key elements. Examples
include theNational Mental Health Plan 2003-2008he National Strategic Framework for
Aboriginal and Torres Strait Islander Peoples Mdrtigalth and Social and Emotional Wellbeing
2004-2009 and of course the Department of Human Servic€82Because Mental Health
Matters.

2 As noted in Jones and Day 2008:14.
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Social Conditions

The change of social conditions is crucial to amye prevention consideration.

We are encouraged to believe is that social factoeslargely irrelevant in the genesis of
criminal behaviour and that there are some peoph® \&re by nature disposed to deviance
and have “a compelling propensity” to commit crimihey are intrinsically different from
the rest of us and are not amenable to change.ifiédhatable conclusion is that the world is
divided into those who are committed law abiderd #ose who engage in crime and that,
to protect the community, the latter group needéoincarcerated since they cannot be
rehabilitated. At the core of this focus on feathe process by which the dominant social
group defines into existence an inferior group, thther”. It is no accident that the most
disadvantaged and powerless minorities in our dgdidfil this role (Lawrence 2007: 2).

Being “tough on crime” does not mean the same tlaagoeingsmart about crime and crime
reduction. The fact remains that tough on crime suess don’'t make people safer through the
reduction of crime. We are taught from a very yoang that prevention is better than cure. Surely
it is conceivable that restorative justice (se@Wglcan be part of a move towards not only dealing
with criminals who have entered the criminal just&ystem in an appropriate way, but also can
help fill the need to stop criminals from being reax the first place.

Legal |ssuesfor People with Mental |lIness.

Consultations undertaken by Karras et al (2006Qufh the Law and Justice Foundation of
NSW indicated that people with a mental illnessezignce particular legal issues. Such issues
often reflect their financial and social disadvgataas well as their incapacity that may be
caused by their illness. The legal issues idewtifrange from failings under the NSMental
Health Act 199Gnd adult guardianship issues through to housimgployment, discrimination,
domestic violence and family law and care protecigsues. They argue: ‘These legal issues
can have serious financial and personal consegsehae®t addressed, which highlights the
importance of resolving them through accessingl lagsistance’ (xviii).

Barriers to accessing legal assistance

The consultations for this same project also reagcdhat people with a mental illness face a
number of barriers to accessing legal assistanckiding:

« A lack of awareness of their legal rightsndividuals do not realise that their problem

has a legal element and a potential remedy.

- Being overwhelmedand therefore too frightened, or lacking the wadfon, to seek

legal assistance.

- Being mistrustfyl or frightened of, divulging personal informatida legal service

providers which may prevent the service providemfradequately assisting the client.

VALS’ submission to the Community Consultation Pané Mental Health Act 1986 Review 8
- sent 16 March 2009



 Difficult behaviour — some individuals with mental illness may exhilifficult

behaviour that makes it challenging for serviceviglers to assist them.

« Lack of mental health care and treatmeint the absence of which, can result in the
exacerbation of the above barriers (Karras 2006).
In addition to these individual barriers, thosetthere interviewed in this research project

argued that there are also systemic barriers exqperd by people with mental iliness accessing
legal services. These include:

« The limited availability of affordable legal sere&

Given that people with a mental illness tend toehbower levels of income, they are
likely to be reliant on increasingly stretched sess such as Legal Aid, Community
Legal Centres (CLCs), Aboriginal Legal Services prmlbono legal service provision.

« Time constraints placed on legal service provision

Stakeholders argued that while people with a meitbaéss often require longer
appointment times with lawyers, the limited rescugcof CLCs, Legal Aid and
Aboriginal Legal Services make this extremely difti.

+ Remote, rural and regional issues

Stakeholders suggested that the lack of afforddbial services is even more
pronounced in rural in regional areas. The orgaioisaand cost to travel long distances
to access services can create additional barriers.

- Difficulties in identifying mental illness

Legal service providers may not always be abledemiify that a client has a mental
illness. This may result in a person not receidimg time, assistance and understanding
they need to resolve a legal issue.

« A perceived lack of credibility

Stakeholders observed that some lawyers find pewjtle mental iliness less credible,
and are less inclined to believe what they say, rande ready to dismiss their claims
(Karras 2006:Xix-xx).

Barriers to participating in the legal system

The Karras (2006) study also identified a numbebranfiers that prevent people from accessing and
participating in the legal system. It was notedt twhile cognitive impairment is not always a
symptom of mental iliness, this can create barriersinderstanding legal documents and their
terminology and understanding legal processes mvithe broader justice system. In addition,
features of the courtroom environment, in termshafir structure and formalities, can intimidate
people with a mental illness and this has the pialerto exacerbate their symptoms.

Finding also suggested certain benefits of Altemeabispute Resolution for people with a mental
illness. Concerns were raised, however, aroungtbblem of people with a mental iliness being
unrepresented during the ADR process and therefesging power imbalance between the parties
involved.
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Criminal Legal | ssues

Research indicates instances where people with rdaingéiness may be charged with offences
relating to behaviour arising from their illnesscBuas offensive language and conduct, assault,
resisting arrest and assaulting police:

As a general rule it's usually public disorder ...wwdne¢hey bring themselves under notice
due to their actiond.

A lot of our clients with mental health issues wohol problems get pulled up on offensive
language. If they are walking a bit strangely oeyHook like they are under the influence, a
police officer will pull them up.

Jails and the Mentally |l

The prevalence of mental disorders detected irp@pllations gives rise to expressions of how jails
are replacing hospitals for the mentally ill in rgamestern countries (Draine, Salzer, Culhane &
Hadley 2002). One explanation for the increaséénrtumber of people in jail with a mental illness
is that these individuals are also members of ajhaups with a high risk of being arrested (such as
substance users, unemployed, fewer years of foedatation, lower income etc; Draine et al
2002). The phenomenon of persons with a mentags#rbeing disproportionately caught up in the
criminal justice system because of their greasdt off arrest has been documented in Australia in a
study showing an increase in the numbers of peradgtisschizophrenia who were arrested after
deinstitutionalisation. Interestingly this was aaeted for by an increase in arrest rates in the
general population and not by psychiatric statusli@h, Burges, Wallace et al 2000 in Draine et al
2002).

This finding goes against conclusions of mentakils being criminalised or that institutionalisatio
has shifted from state hospitals to jail (Whitm&8Q in Draine et al 2002). Draine et al highlight
that ‘few mental health interventions are concelgad around the idea that many individuals
could reasonably be treated as both criminal ofeménd recipients of mental health services’
(2002:567). In light of the above, it could be aduhat pro-arrest and pro-incarceration and ‘tough
on crime’ policies and practices are by their natane inappropriately incarcerating the mentally il
over other alternatives.

Consultation Paper item 3: | nvoluntary Orders

The legal right of informed consent to or refusthwedical treatment is generally recognised.
This exists outside the mental health context. @thie current mental health legislation places
limits on the circumstances in which involuntargatment can be given, this is done via
defining what constitutes mental illness in confioit to containing grounds that must be met
before a person cab be treated involuntarily.

Definitions of what constitutes mental illness dthg affect the grounds on which decisions are
made around involuntary treatment. The provisioimebluntary treatment raises a plethora of
considerations and concerns in respect of thegighmtained in the Victorian Charter of Human
Rights and Responsibilities and in internationaddbilities Conventions.

3 Consultation with NSW police inspector in Karrage2006:58.
4 Consultation with CLC workers in October 2004 iarkas et al 2006:59.
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The Act contains five grounds that must be met tgefoperson can be placed on an involuntary
order:

1) Appears to be mentally it mental illness in the Act is defined as ‘a matimondition
that is characterised by a significant disturbaofethought, mood, perception or
memory (s 8(1A)

VALS is concerned that the above grounds of “appgaito be mentally ill is, without
the expressed requirement of thorough diagnostaimgerous and callous. While it is
recognised that the provision of involuntary treamnexists to instigate immediate
treatment (see second grounds below) it shouldebegnised that treatment without
thorough and correct diagnosis has the possilafityeing counterproductive.

2) Requires immediate treatment

3) Necessary for health or safety or public protec(g®e later discussion)

4) Refusal or inability to consent there is no definition in the Act of what cohstes
capacity to consent to treatment. This is a hugeigahe mental health legislation that
needs to be addressed.

In considerations of definitions of what constigiteapacity to consent, VALS
recognises the contemporary handling of this issuwernationally. In Scotland, for
example, theddults with Incapacity Act 200@oved away from an ‘all or nothing’ idea
of capacity (i.e. a person either had full capatitynake a decision or none at all). The
contemporary Act recognises that:

+ Capacity is decision-specific and that someone beagapable of making certain
types of decisions but not others and this may dems the complexity of the
decision made;

« A person’s capacity may remain stable, improvectiélate or deteriorate (The
Scottish Government 2008).

The Adults with Incapacity Act (Scotland) 2008presents legislation that reflects an
understanding of the nature of mental illness.sltcomplex, changing, and requires
flexibility. This particular Act in an everyday ctaxt defines mental capacity as the
ability to make decisions or take actions affectitagly life and in a legal context refers
to a person’s ability to do something, includingking a decision which may have legal
consequences for the person themselves or for pduple:

The law says an adult lacks legal capacity to makearticular decision when
there is evidence that he or she is unable to:

« Understand the information relevant to the decismn

- Make a decision based on the information given; or

« Act on the decision; or

« Communicate the decision; or

« Retain the memory of the decisi@he Scottish Government 2008).

VALS strongly argues for revised mental health ségion for Victoria to include
stipulations and definition pertaining to the natwf what is considered capacity to
consent.

> The definition covers psychotic disorders suckaszophrenia as well as non-psychotic disordeth as disorders
of mood, severe obsessive compulsive disordergaronervosa and dementia.
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5) No adequate less restrictive treatment available

3.2.2 Making Involuntary Orders

The consultation paper states that if an involyntader is made by a medical practitioner or
mental health practitioner, the authorised psydBtamust examine the person within 24 hours
to confirm whether or not the person meets the mpleufor an involuntary order. VALS
supports the revisedental Health Acpreservation of the existing legislation stipuigtthat if

a person has capacity to consent (with definitioinwhat ‘capacity’ to consent constitutes to be
addressed) but refuses to consent, interim psy@hiatatment cannot be provided before the
authorised psychiatrist confirms whether or notpbeson meets the grounds for an involuntary
order.

The Act does not specify the duration of an invtdy treatment order or the frequency at
which a person must be clinically reviewed howeagrerson on a community treatment order
must be clinically reviewed at regular intervalsettsure they continue to meet the grounds for
involuntary treatment. VALS supports periodical afrdquent review of any involuntary
treatment should be made mandatory. The fluctuaging every-changing nature of mental
illness and its interaction with treatment needbdaclosely monitored. There is additional call
for accountability and transparency when treatngeheing administered involuntarily.

3.3 Rethinking Involuntary Orders

3.3.1 Definition of mental illness

As touched on earlier, definitions and conceptaéilims of what is considered mental illness
has significant impacts on the scope of considamativhat is excluded; what is considered
appropriate treatment, when consent is needed;wdrat elements are treated as of critical
importance and therefore given attention.

While it was argued earlier that conceptions aroomehtal health and wellbeing should be
considered as broadly as possible in order to aser¢he likelihood of legislation that can be as
positively inclusive as possible, this is not ty #aat this should also act to broaden the scope of
individuals who should be considered to be treatedluntarily.

The Act specifies exclusions on which basis alonpeesson may not be considered to be
mentally ill. The example given in the consultatipaper is that a person with an antisocial
disorder cannot be considered to be mentally idlwever, if the same person also “appears to
be mentally ill” this person can be placed on awolantary order. The lax stipulation of
“appearing” to be mentally ill is a drastically ufficient decision making tool.

3.3.2 Assessment order

VALS is concerned about one of the grounds in tetAatthe person appears to be mentally ill.
The result of this is that there needs only toHeeappearance of a mental iliness for a persoe to b
made an involuntary patient. This is with no actdialgnosis of mental illness made. This highly
discretionary provision creates room for great msistencies and ineffective and potentially
unethical categorisation and treatment.
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VALS strongly supports the separation of the inmtduy treatment process, as with some other
Australian jurisdictions, where a staged procefsaal for an assessment order that allows for a
period of assessment prior to diagnosis of metitedgs. Only after this or equivalent process of
assessment takes place should decisions arounthimary treatment be considered. Involuntary
treatment should not be allowed to be given duangssessment stage under the vague provision
of appearanceof mental illness.

3.3.3.1 Refusal or inability to consent (involurptarders)

There is great debate around whether it is eveemable or appropriate to treat a person
involuntarily when that person has the capacitycomsent and has refused treatment. Having
clinicians rely on the common law test to determiieether a person has capacity is not sufficient
in this complex area.

3.3.3.2 Risk to the person or others
To meet this ground, treatment must be necessannfyg one of the following purposes:

+ Because of the person’s mental illness, involunteegtment of the person is necessary for
his or health or safety (whether to prevent a dmt&tion in the person’s physical or mental
condition or otherwise); or

+ For the protection of members of the public.

VALS supports the argument that involuntary treattite protect the person’s health or safety or to
protect others need to have some level of seri@ssapecified. ‘Protection’ of members of the
public is very vague and does not indicate what besof the public are to be protected, and what
they are to be protected from. Other jurisdictitimst require a likelihood aderiousor immanent
risk to the person or others, or as is the casigeifustralian Capital Territory, a ‘serious’ mdria
physical deterioration, or ‘immanent’ harm to aguer or others as is the case in the Northern
Territory, exist as a more appropriate measurenagarhich decisions of urgency and involuntary
treatment should be made against.

Further, in Victoria the Act does not require ttia treatment be likely to be effective. Withousth
requirement, VALS argues that decisions of that loamegarded as “necessary” treatment cannot
be made.

3.3.4 Consent to treatment and safeguards

Scotland is an example of thinking inline with ant understandings of the nature of mental illness
and issues of treatment, consent, and protectidhetandividual. In all of these areas, the exgptin
Victorian legislation remains extremely outdated aeveals itself as overdue in the revision it is
now receiving. As highlighted in the consultatioappr, a clinician in Scotland cannot provide
involuntary treatment for a person who is unablee&using to consent without considering the
following:

« The persons reason for not consenting;

+ The views of the involuntary patient and a nomidaperson together with any advance
statement; and
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« The efficacy of the treatment.

Further, the clinician must record all reasons iitimg as to why the treatment is being provided

and in what way it is in the patient’'s best inter&¥ithout this involuntary treatment cannot be

provided. The above procedure should be considesea base standard for administration of any
involuntary treatment for a person who is unableotas refusing to, consent. A similar procedure

could have additional benefits of accountabilitg aransparency that can act not only to protect the
individual patient and practitioner, but it cancatfocument trends in decision making and inform
future decisions in this area of the mental heelgislation in the future.

In Scotland there is an additional safeguard thaeatment is to continue beyond two months, an
involuntary patient who is unable or refusing tonsent can only receive medication after an
independent psychiatrist provides a second opitlan a) the person is unable to consent or is
refusing to consent, and b) the proposed treatiiseint the person’s best interestsThis should
also exist as a minimum requirement. Without swafleguards built into the legislation, the onus of
making change to treatment or obtaining a secogdhpatric opinion is placed on the individual
who may or may not be experiencing mental illne8sbarrier to an individual seeking a second
opinion may be cost or accessibility.

As noted earlier, some individuals with mentalalis often experience compounding sources or
disadvantage and marginalisation resulting in lovexels of education, reduced likelihood of
employment, and lower income. To access a secomioapyhen given an involuntary treatment
order should not be dependent on the individudldita to pay for a private practitioner. Second
psychiatric opinion schemes are also existent iw Mealand, Wales and England. Access to a
second psychiatric opinion in Australia should beight, especially in cases where a person’s
decision making ability is being striped and thierty effectively diminished.

Capacity

The very concept of capacity and related issuas igrea that requires thorough consideration. The
concept of capacity is relevant in Victoria bothr@ation to the criteria for involuntary treatment
and also in relation to the ability of a patienttimsent to treatment.

While “capacity” is part of the criteria for invaitary treatment, there is no ‘capacity test’ or
definition in the Act. As previously mentioned, $and takes into account the fluctuating nature of
capacity for a person with mental illness and agiogly has a ‘significantly impaired test’.

In relation to consent for treatment, VALS suppa@tsiove towards a ‘supported’ decision making
model in place of a substituted decision making ehodhe latter represents the expert making
decisions for treatment for the patient as theyfise€he former takes the patient’s preferences an
opinions into account. This is another area whekaaced statements or advance directives could
be of use (please refer to later discussion onramvatatements for further comment). VALS also
encourages the exploration of an independent apisdheme in cases where a patient does not
consent or is deemed incapable on consenting.idnsttheme VALS would argue there would be
great benefits for such a position to be filledanyindigenous Australian person where Indigenous
Australian patients are concerned. Arguments fore@ased co-operation and positive engagement
in treatment on behalf of the patient decisionsodusirong relevance in this matter.

® Mental Health Act (Care and Treatment) (Scotland) 2003in consultation paper, p22.
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3.3.6 Community treatment orders

Community Treatment Orders (CTO) have been activeany parts of the world in the past couple
of decades following widespread occurrence of diurti®nalisation and establishment of mental
health services in the community.

As an alternative to inpatient care, CTOs is dé$rastructured as a long-term therapeutic
relationship between the patient and the commueéyn:

They may support the involvement of families amgéroagencies in care and may have a
significant impact on a patient’s attitude to théiness. These complex effects may lead in
turn to clinical improvement and enhanced insigatucing harn.

Dawson (2004) considers a central feature of Aledi@n CTO legislation that is particularly
relevant to their operation is the criteria forithese focuses largely on serious mental illness an
its consequences, not on intellectual disabilitpersonality disorder.

Dawson also holds that the Australasian statutkstiate acceptance by our legislatures of the
view that deinstitutionalisation of mental healthengces should be matched by

deinstitutionalisation of the law’ (2004:4). Ittiserefore the location and nature of these communit
treatments that should be in question. The locatexd for the implementation of CTOs is a vital

consideration. For example, mobile community hesdttvices have rapidly developed in the last 30
years with ‘a relatively non-hierarchical culturacluding many experienced community nurses,
and, in NZ, often including Maori mental health wers’ (Dawson 2004:4).

Imprisonment is far more expensive than communigntal health care. The hundreds of millions
of dollars spent every year on Victorian prisonsilddbe better spent. The Victorian Council of
Social Services (VCOSS) has found that providin@gneive residential support to people with
mental illness is comparable in cost to prisonibstead makes a ‘positive contribution to people’s
health and wellbeing, as well as contributing toeduction in crime and savings to the justice
system’ (in Smart Justice 2009:1).

Consultation Paper item 4: Patient Participation in Treatment and Care

The Act currently sets out the rights of involugtaatients including: receiving a written statement
and explanation of their rights; involvement inatirdent planning; obtaining a second psychiatric
opinion; appealing involuntary orders; and appepanhMental Health Review Board hearings.

VALS notes the consultation paper's mention of gratiadvocates arguing that many involuntary
patients are not aware of their rights and findifticult to exercise them. VALS agrees that one
way to help both involuntary and voluntary patientsderstand their rights, and therefore
effectively exercise those rights, could include iadependent support person (this would be
incredibly vital to individuals with no family oafnily member they wish to have a say in treatment
and care decisions) who can assist patients ineamgas and access to improved treatment plans,
culturally appropriate options and advocacy.

Ways to help both involuntary and voluntary patetat understand and exercise their rights could
include: a person nominated by the patient to weceiformation; an independent support person

" Romans et al 2004 in Dawson 2004:2 from results métional survey of New Zealand psychiatristsceoming their
views on New Zealand'’s well established CTO regime.
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who can assist patients including advocacy; impidveatment plans; and allowing people to make
an advance statement.

For patients to actively participate in their traaht and care, they must have access to information
about their rights and have adequate knowledgetaleatments that are being offered to them. As
the consultation paper highlights, when patientsimvolved in decisions about their own treatment,
outcomr%s such as strengthened participation andrloates of involuntary readmission, are found
to occur.

4.3.3 Patient involvement in treatment planning

The Mental Health Legal Centre communicates a gtqoosition that each consumer knows best
about the lived experience of their ‘illness’. Téf@re decisions made by others on their behalf will
never act adequately as a substitute for the desiggeople make for themselves when it concerns
their own life.

This position points to considerations of self-det@ation. Far from being a simple catch phrase
used in political circles used to give impressiarfsindigenous Australian consideration, self-
determination is a crucially important issue tolagyy’s ongoing wellbeing.

4.3.5 Advance statements

A written statement setting out a person’s wishes preferences for future treatment and care in
the event that a person becomes unable to makedsutsions can act as a safeguard as well as an
indication of a person’s preferences that can tbezegemove treatment and decision dilemmas of a
significant nature.

Advance statements, sometimes referred to as ae\directives, also have the potential to provide
legal protection for individuals and families agstircertain measures to be taken as treatment
changes along with the patient’s condition. Whilesome forms advance statements are not legally
enforceable, they may still have value if giveriaes consideration by mental health workers. Of
course enforceable rights through this mechanisnuldv@ncourage and improvement in the
recognition of the rights of people with a menbaldss.

As the Act does not in its current form refer tovaigce statements or the like, VALS encourages
the inclusion of this consideration in the reviefattee Mental Health Act. Advance statements are
one way that patients can seek to maintain authoviéer their lives in a way that will in both the
long and the short term keep them well (Federatfd@ommunity Legal Centres 2009).

Advance statements or directives could also beuusefin individual's expression of one treatment

option over another. It could further carry outigats wishes in terms of whom mental health care
workers talk to about treatment, such as particiaerily members that they do or do not wish to

have knowledge of, or say over treatment or liflesgecisions. An advance statement could also
prove useful when a patient moves between servides.brings to mind the possibility of a state

or national register of advance statements.

In Victoria common law regarding advance directivestatements suggests that when a person is
deemed to be ‘competent’ their advance statemelhtbeirespected (Federation of Community

8 Rosenman 2000 in Consultation paper, 27
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Legal Centres 2009)Once a person is deemed ‘incompetent’ howeverditeetive is in a much
weaker position. Queensland is the only jurisdittio Australia which provides for some form of
advance statement in mental health legislation.

Nominated/ Allied person

Some jurisdictions provide for a patient to ‘nomeiaa person who will provide a support role. In
other jurisdictions this person must be told whentain things happen (e.g. when a patient is
placed on treatment order, when order alteredrapved, when ECT is planned to be administered
etc). Advance statements could be useful in thesa ashould something happen to their first
nominated person or this person for whatever re@soa longer able to fulfil this role.

If a mechanism such as this was established, VAL&irious as to the potential powers and roles
of these nominated persons and how the nominatesdbie capacity to be in this nominated role
would be measured and certified at the time.

Some jurisdictions have a ‘default’ hierarchicat Iof who fulfils the role of nominated/allied
person when patient deemed incapable of nominalegh’'t nominate. Some jurisdictions provide
for a patient to stipulate certain individuals wtieey do not want made their nominated/allied
person in the event of incapacity.

Consultation Paper item 6: Restraint and Seclusion

VALS supports the Consultation Paper’'s suggestedentawards reducing the number of patients
subject to restraint and seclusion, as well asftbguency and duration of these interventions,
wherever possible through establishing alternasitrategies’ VALS argues that it should be
emphasised in the legislation that such practisesoabe used only as a last resort.

The reduction and elimination of restraint and ssidn is a priority identified in th&ational
Safety Priorities in Mental Health: A National Pldar ReducingHarm (2005). The goal of this
plan was to ‘identify, avoid, or reduce, actuapotential harm from mental health care delivery in
all environments in which it is delivered’ (1). this plan it is noted that restraint and seclusion

not a substitute for inadequate resources andar® e used as a method of punishment. Further,
if used in either of these ways is a serious ceertiion of consumer rights.

VALS strongly endorses this national plan in itguanent for a non-punitive approach and culture
that rewards incident reporting and is supportifecontinuous quality improvement. VALS
considers mental health a public health issue rdtt@n a criminal issue and so a ‘tough’ approach
is not as effective as a ‘smart’ approach whictesainto account the dynamics of mental health.
For further information on a smart approach seealibeussion on restorative justice below.

VALS questions whether the grounds for restraintl @eclusion practices should be changed.
Victoria has fairly wide grounds at present. Foareple s81 of the Act outlines that mechanical
restraint can be used ‘if the treatment is necgdsar

+ the purposes of medical treatment; or

® The Federation of Community Legal Centres expitesisconsumers are doubtful about this. They sugbas
‘perhaps it is better to suggest that this is respeprinciple rather than respect-in-practice0(9).

0 Victorian Government Department of Human Servi@&98)Review of the Mental Health Act 1986 — Consultation
paper — December 200Blelbourne: Mental Health and Drugs Division, p. 41
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+ to prevent the person from causing injury to hifheeherself or any other person; or
+ to prevent the person from persistently destropiraperty.

VALS questions whether ‘persistently destroyinggandy’ is appropriate grounds to justify current
restraint and seclusion practices.

Under s 82, seclusion can be used if it is necesearotect the person or any other person from an
immediate or imminent risk to his or her healttsafetyor to prevent the person from absconding.
VALS also questions the validity of whether ‘to peat from absconding’ is an appropriate
grounds and justification for seclusion even ifréhis no risk to health and safety.

For purpose of comparison, the State of Queenglamddes that seclusion must not be authorised
unless doctor/nurse reasonably satisfied that ‘itecessary to protect the patient or other persons
from imminent physical harmand there is no less restrictive way of ensuring thietgaof the
patient or others’ (see s 151). In relation to na@ital restraint, a doctor may authorise the use of
mechanical restraint on the patient only if thetdoes satisfied it is the most clinically approgte

way of preventing injury to the patient or someetse (see s 143). This is in line with the United
NationsPrinciples for the protection of people with menthless and the improvement of mental
health care**

Physical restraint or involuntary seclusion of atigat shall not be employed except in
accordance with the officially approved procedud#sthe mental health facility and only
when it is the only means available to prevent igiate or imminent harm to the patient or
others. It shall not be prolonged beyond the period whishstrictly necessary for this
purpose. All instances of physical restraint ordluntary seclusion, the reasons for them
and their nature and extent shall be recorded m platient's medical record. A patient who
is restrained or secluded shall be kept under huamzonditions and be under the care and
close and regular supervision of qualified memludrthe staff. A personal representative, if
any and if relevant, shall be given prompt noti¢deany physical restraint or involuntary
seclusion of the patient.

This UN principle is endorsed in the Australian @mment Department of Health and Aging’s
National Safety Priorities in Mental Health: A Naial Plan for Reducing Harif2005).

While Victoria currently regulates mechanical rasits and seclusion only, VALS supports calls
that there also be regulation for physical restr@iasmania and the ACT are the only jurisdictions
that do so). VALS also argues in favour for regolataround chemical restraint.

6.3.4 Monitoring of restraint and seclusion

It is currently considered ‘clinically appropriate the review of a secluded person’s conditioraby
nurse is at intervals of not more than 15 minubdtgrnatively, Queensland provides for continuous
monitoring of seclusionAnd, if seclusion is authorised by the senior registenede on duty then
patient must be continuously observed while inws&oh under this authorisation (s157 of QLD
MHA). If seclusion is authorised by a doctor, tlemisr registered nurse on duty must ensure that
the patient is continuously observenhlessthe doctor states in the authorising order thas‘mot

1 UN principles for the protection of people wittmental illness, Principle 11, paragraph 11. (awédiat
http://www.unhchr.ch/html/menu3/b/68.htm
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clinically necessary to observe the patient whigelsded’. The doctor must then specify the
intervals (not longer than 15 minutes) at whichpghdent must be observed (s 154 of QLD MHA).

Consultation Paper item 7: External Review and Appeals

The presence of an external body to conduct reveawisappeals of involuntary orders is key to any
modern mental health legislation in order to saéduhe rights of involuntary patients in addition
to monitoring the effectiveness of methods usedelation to such patients. As stipulated in the
consultation paper, the Disabilities Conventionuisgs that involuntary orders apply for the
shortest time 2possible and are subject to regalaew by an independent and impartial authority or
judicial body?

7.2.1 Board hearings

The Mental Health Review Board (MHRB) hearings iictdria presently exist as quasi-judicial
body that aims to provide external review of invdhry orders and to hear appeals. Such an
external review body acts not only to increase dpanency and accountability, especially with
reference to involuntary treatment patient carasilmts, but also acts to protect the rights of feeop
that suffer from a mental iliness.

The board currently conducts reviews of involuntargters within eight weeks of the order being
made and then once twelve months following. VALS@sy concerned that reviews of involuntary
orders are allowed eight weeks to be undertakeis. iSha very long period of time for a person to
be under an involuntary order without evaluatioAL\s calls for this initial review to be conducted

in a timelier manner. Also, the right to a fairaneg means that patients have access to relevant
information within a reasonable amount of time ptmappearing before the Board.

The board also hears appeals against involuntasherer As hearings usually involve a legal
member, a psychiatrist and a person representsgiéws and opinions of the community, VALS
argues that the latter should be a true commueiyesentative rather than simply an objective
third party. The Indigenous Australian community\iictoria is unique, and therefore a person
representing opinions of the Indigenous Austral@mmunity in hearings should be, where
possible, a member of the Koori community when ragigenous patient’s treatment decisions are
being presided over. This could take the form ofkaori Mental Health Liaison Officer. The
standing of such an Indigenous Australian may belai to that of Elders in the Koori Court or
those who appear before the Parole Board. Thiddvoa an example of Indigenous Australian
self-determination.

There should also be a Koori Mental Health Liaigofficer role at the Board. The role could

involve acting as a middle person who is capableraferstanding the perspective of Indigenous
Australians and the mental health system. Thadmiofficer is in a position to provide useful

information to Indigenous Australians and stewarfithe mental health system. The liaison officer
will enable the stewards to make informed decisiand help the Indigenous Australian with a
mental iliness to not feel so alone whilst appepabefore the Board. The predominant loyalty of
the liaison officer is to the Indigenous Australig@rson with a mental health issue, and the banefit
that they can provide to stewards of the mentdtihegstem are a positive side effect.

12 Disabilities Convention, arts 12(4), 13(1) as@usultation paper p.49.
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As these hearings are currently held at Mental tHe@krvices throughout Victoria, VALS also
suggests that in order to provide for culturallypmpriate and accessible mental health care, it
should be considered a possibility to have hearmgsle readily available at Aboriginal Health
Services.

Another issue in relation to appeals is that incitsrent form, Victoria’sMental Health Actl986
places the onus for initiation of an appeal on #epa This element does not recognise the
disadvantaged position occupied by some people mightal health issues and simultaneously
assumes that individuals who are in disagreemehtavi involuntary order:

€)) have knowledge of the existence of, or thigil®lity to use an appeals mechanism; and
(b) have access to legal advice and/or representatdealing with appeal processes.

The above, and earlier discussions in this subomssre underpinned by principles found under
the Mental Health Act 198&Vic) that states when receiving treatment and ¢he age-related,
gender-related, religious, cultural and languadpeiospecial needs of people with a mental disorder
should be taken into consideratidnWhile arguments for the needs of Indigenous Aliatta can

be made under the ‘cultural’ needs mention, theoim@mce of giving more specific reference to the
need of Indigenous persons in Victoria should bhesmtered.

For example, the Northern Territorykdental Health and Related Services fgdction 8) provides
that the Act should be interpreted so that any pswé functions be performed in a manner which
is culturally appropriate for Aboriginal persons:

8. Interpretation of Act
This Act is to be interpreted and a power or fumtitonferred or imposed by this Act is
to be exercised or performed so that:

(9) the assessment, care, treatment and proteatian Aboriginal person or a person
from a non-English speaking background who has iatahéiness is appropriate to,
and consistent with, the person's cultural beligfactices and mores.

Further, section 11 provides specific principlesifaligenous persons:

11.  When providing treatment and care to a perdoAbmriginal or Torres Strait Islander
background the following principles apply:

(@) as far as possible, the person's treatmentcaral is to be appropriate to and
consistent with the person's cultural beliefs, ficeas and mores, taking into
account the views of the person's family and comtyun

(b) where the person is an Aborigine, the involanteeatment is, where possible, to
be provided in collaboration with an Aboriginal ibavorker.

The Northern Territory is also the only jurisdietion Australia which provides for Aboriginal
health workers in the mental health legislationrtirer, legislation relevant to the Northern
Territories Mental Health Review Tribundiéntal Health and Related Services ,Aggction 118)
provides:

13 Section 6A(g)
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« The Tribunal consists of persons appointed by tmimistrator and the persons are to be:

(@ Legal practitioners who have had not less thamars experience as a solicitor or
barrister in the Territory or in a State or anotherritory of the Commonwealth;

(b) Medical practitioners; and

(c) Persons who have a special interest or expeitis mental illness or mental

disturbance.

« As far as is practicable, the Tribunal is to conefspersons of both sexes and from diverse
backgrounds (including Aboriginal and Torres Sttslander background).

With the above considerations, it would be usefuletfer to the utilisation of Elders and Respected
persons and community members in the Koori Coufts. further comment on independent
monitoring please refer to the complaints sectibtihis submission (section 9).

Consultation Paper item 8: Monitoring Patient Wellbeing

The current number of mental health workers andtatdmealth services that are accessible to
Indigenous Australians is too small. Further, marental health workers who are Indigenous
Australian, or who have cultural awareness, araired. This needs to be formally recognised.

Koori positions for Koori solutions

VALS has previously applied for funding for a Koétealing Access Project Worker who will:

Be employed to provide support to people usingsewices of VALS to more effectively
access the mental health system. They will alsp ladvelop mental health related
community education prevention messages and usmaetsearch methodology to enhance
referral effectiveness to key mental health sesvigdevant to pre and post-court needs of
clients. The Koori Healing Access Worker would alse the data collected to engage with
other services, including mainstream services awdegsionals, to identity good practice
and more culturally inclusive service provision.eTKoori Healing Access Worker will
organise functions of an Advisory Committee whichi yrovide advice about how best to
improve VALS'’ links with mental health and menta&aith related services and engage these
organisations with the project.

This kind of placement at Aboriginal and Torresa$tislander Legal Services (ATSILS) could
serve many of the objectives of the present arbasrern under review in thdental Health Act
1986. They include:

+ Research and evaluation - the project is an ag@search model which analyses case
studies and in doing so evaluates the effectiveoketfe mental health system

« Access - the project is attempting to improve ast¢esnental health services by improving
the cultural appropriateness of such services €uttural inclusion tool) and educating
Indigenous Australians about their options.
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+ Increased charter compliance - the project is ammgdt to protect the human rights of
Indigenous Australians with a mental iliness.

VALS' funding application for such a position isty® be successful. Continual application for this,
or a similar position, will be sought in order t@ate a role to fulfil the following:

« Objective: to provide a culturally inclusive service delivanodel to promote awareness
around mental health issues and early intervention.

- Related objectives:enhance access to justice and service providerseghate offending
and recidivism.

- Context/need: The project recognises the context of Indigenoustrlian mental health
issues and responds to need. The context and amrdatpeds are as follows:

o Many of VALS'’ clients seem unable to access menéallth services due to one or
more factors such as: distance, economic statusypersonal issues, family
responsibilities and cultural barriers. VALS is ke® encourage clients to look at
both their legal and health problems together ag #re often interconnected.

o0 Access to mental health assistance is a key issueesolving legal and other
problems. There is need to prevent legal problegisgocompounded by mental
health issues. Workers who provide assistance eduace the onset of illness by
ameliorating crisis and stress in client’s liveShere is need to build bridges
between the legal and health sector.

o Lack of an adequate cultural inclusion and a caltsecurity framework means that
many mental health workers are either not being@ss®d, or if they are accessed
the workers are insufficiently aware of culturattfars which are necessary to
engage the client in further assistance.

o There is need to recognise and promote Aboriginatepts of holistic healing and
cultural respect. The project is needed because@wding to Denis McDermott a
narrow mental health approach will fail as it ige®rthe beliefs of Indigenous
Australians as to the connectedness of physicdthheaulture and history to the
idea of mental healtf. Application of traditional mental health practit® Koori
people has resulted in misdiagnosis, an emphagieficit models and overlooking
of resilience factors. McDermott highlights thenteindigenous Social, Spiritual
and Emotional Well-Being is more inclusive and aratly appropriate than using
the term mental health.

» Actions: The actions of the project are to:

o Conduct action research;
0 Assist lawyers in their work with clients with mahhealth issues;

0 Attend appointments with clients who need suppartaccessing mental health

14 Denis McDermott (Koori psychologist from the Mumdarri School of Public Health and Community Mediej
University of New South Wales,) ‘The politidalthe clinical: comfort zones, cultural safety andigenous mental
health’, 2005.
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professionals;

o Create effective referral pathways to mental hesgtivices;

o Build on VALS’ knowledgebase about the use of “Aigoral English in Courts” and
mental health services;

o Incorporate Aboriginal understanding of mental treéle. more holistic and multi-
disciplinary approach) than the western concept@ftal health;

0 Build improved networks between the legal and nidmalth systems;

o Collate case studies and draw out patterns affp@vice effectiveness and why
clients may not access treatment services;

o Conduct systemic advocacy and training to assigtstraam agencies and their staff
to become more culturally inclusive in their assgmst of individuals and in
program delivery;

o Promote best practice in relation to culturallylirsive practice; and

o Deliver community education messages which willhtight the need to seek help,

where to go and discourage stigma.

The worker would specifically:

a) Work with VALS’ Community Legal Education Officéo provide community
education to Aboriginal organisations, Elders aochmunity members about mental
health and legal issues.

b) Support clients to access the highly specialdedartmental and professional
legal-welfare service system by being involvedhia teferral process and attending
appointments with clients where appropriate;

c) Identify and distribute information about bgsactice in the areas of referral
practices, culturally appropriate service provisaonl training strategies.

d) Advocating for systemic change to the levetolkural inclusion in mainstream
organisations and professional practices. Thé&evawill be assisted by an Advisory
Group, Aboriginal organisations specialisinghe area of mental health and
Aboriginal workers in mental health mainstreamamisations.

« Outcomes:The intended outcome of the project is to:

o Help reduce Indigenous Australians’ adverse comaitt the justice system, such as
by assisting mainstream services to meet the mémtalth needs of Indigenous
Australians which may reduce the chances of offemndi

o Culturally appropriate program for all Indigenoussivalians Lessens the need for
legal aid.
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o Accessible and culturally appropriate services ridigenous Australians in the
metropolitan region regardless of gender, sexuafepence, family relationship,
location, disability, literacy or language.

o Enhance cultural knowledge and identity by draworg Indigenous Australian’s
conceptualisation of mental health/well-being aod/lto meet needs.

A recent review on Koori mental health identifiegas for improvement (Jones & Day 2008) and
included the following which this proposal addresse

. Effective coordination of services with other ages@nd planning processes;

. Ensuring staff with appropriate skills are recrdjteetained and supported through
ongoing training.

The Report found:

. There are dramatically higher rates of mental impant for Indigenous offenders
on a wide variety of indices, compared to non-ledigus offenders.

. Some fundamental differences are evident betweemstneam and Indigenous
models of mental health and illness, from whictiedént (although not necessarily
incompatible) service responses follow

. There is an urgent need for marelturally proficientmental health services on a
continuum from ‘wellness’ to ‘iliness’, available aultiple entry points in the
criminal justice system.

Consultation Paper item 9: Complaints

Currently the Act has no provisions for how a locaimplaint mechanism should operate and does
not establish a complaint mechanism independent frental health services that are not resolved
at a local level.

However, some mental health complaints are recebyedhe Chief Psychiatrist. Although not
established for this principal purpose, the ChigfdRiatrist’s office receives complaints relatiog t
mental health service delivery. The Chief Psyclabtesponds to complaints as part of the statutory
responsibility for the medical care and welfargafients (s 105(2)(a)).

A criticism of the Office of the Chief Psychiatristthat it is not independent enough. Described as
a ‘toothless tiger’ for its limited powers in raat to acting on complaints, potential alternatives
include a specialist independent Mental Health Cassion. There has recently been a Disability
Services Commissioner set up in Australia. Inteomad jurisdictions which have independent
specialist mental health commissions include Sodil&K, Northern Ireland and New Zealand.

Consultation Paper item 10: Confidentiality and | nformation Sharing

Deinstitutionalisation policies have increasedrésponsibility of families and carers to manage the
care and treatment of mental health patients in dbmmunity. With this comes increased
responsibility and role in the sharing of medicad areatment information. And while families and
carers work in partnerships with various mentalltheservices to improve the services they are
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providing to the patients, the Act currently limttse circumstances in which information can be
given to other services and agencies.

The consultation paper expresses the complex aedsxe information sharing and confidentiality
provisions in the Act. With confidentially of persal and medical information presenting serious
possible legal and treatment ramifications, thevigsions urgently need to be streamlined and
provided to health care providers, family memberd earers so that all parties are aware and clear
of their rights to information and their responkilg@is when dealing with patient information. This
streamlining process not only acts to protect iindigls handling the information, but importantly
ensures the patients’ personal information is aislgd, shared and replicated when it is absolutely
in the best interest of the patient and the effeckss of their treatment.

VALS is concerned that local Aboriginal health cared/or mental health services in Victoria are
not notified in any way when Indigenous Australig@rsons with mental illness are released from
prison. This is not only a major through-care ispigt for the Indigenous Australian | community.
As highlighted earlier, there appears to be sigaift numbers of mental health suffers in the prison
system. There is a substantial gap in prisoner i€are link to local mental health care agency is
linked to prisoner release. The absence of thimection greatly increases the likelihood that
mental illness will go unevaluated, mistreated, amehtal illness symptomatic behaviours could
land individuals back in contact with the justigstems.

This represents an area that urgently needs intammaharing addressed. While it is recognised
that an individual's privacy is of imperative impance, putting people in contact with support
systems upon release from prison for mental illnedsey to preventing a return to custody. The
need for information sharing under this considerais needed.

When considering cycles of contact with the jussgstem, VALS’ concern is naturally drawn to
the findings of the Royal Commission into Aboridifaeaths in Custody (RCIADIC) and its
recommendations, many of which have not been aatiowhile a world of knowledge that is still
very relevant today was gained from the RCIADIGs itvorth noting that the commission ended in
1991. A lot has changed at policy level since thand with the noticeable push towards
investigating mental health matters at all levdl®@anisation, government, and society, VALS
considers the great insight that could be provided present day commission into not only the
overrepresentation of Aboriginal people in custduly, also the effects of mental illness on, or the
prevalence of mental illness issues in:

« Instances of arrest;

« Prevalence of mental illness awareness and trainitige police force;

« Use of referrals (provided mental illness is idiéed at time of arrest);

- Contact with other justice systems;

- Prevalence of incarceration as a result;

« Mental health treatment whilst incarcerated;

- Treatment processes post-release; and

« Levels of recidivism where mental illness play®kr
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The Victorian Police Manual stipulates under ‘Caf@risoners’ (section 115-2):
6.8 Medically ill, psychologically affected and higisk prisoners

Medical advice — where there is any doubt about a prisoner’s atdithess seek
medical advice from:

+ Metropolitan area — the Custodial Nursing ServiceadCustodial Medical
Officer.
« Country areas — the local medical officer.

Known patient of psychiatric services— where it is known that a person charged is
a patient under the care of the Office of Psychli&ervices, notify the office.

Monitoring and precautions — the police member on duty must visit the prisate
least every half-hour to check their welfare. Takditional precautions for prisoners
showing suicidal tendencies.

Minimum time in custody — mentally ill prisoners are to be kept in custdoiythe
least possible time

VALS is curious to the actual frequency with whighubt in a prisoner’s mental fithess results in
the advice as stipulated, access to informatioa inown patient of psychiatric services, the
enforcement of the monitoring frequency of pristmerelfare, and the measures taken to minimise
the time in custody for mentally ill prisoners.

In addition, considering that the existing Victorimental health legislation considers it appropriat
to check on the welfare of secluded mental headifiepts at 15 minute intervals, the half-hour
‘welfare check’ outlined in the Victorian Police kiaal is arguably insufficient.

There is also the question of a police officerslifjoation to be identifying the level of ‘mental
fitness’. As noted earlier, mental illness ofteegants with other behaviours that lead to and taffec
arrest and custody. In instances where drug usealmtholism are involved, it is arguable that
guestions of mental fitness can be easily attribtbethese elements and not symptoms of mental
illness. There is a need here for mental illnesaramess training or the increased stationing of
mental health workers within the police force td @& identification and appropriate course of
treatment.

Clearly information sharing about former prisonamental health status and history could prove
helpful in this area.

The revised Act and the corresponding publicatibia$ explain the Act should be made available
to all patients.

Charter and Convention Considerations

Recent human rights developments in Victoria sulha introduction on th€harter of Human
Rights and Responsibilitiemnd the ratification of thénternational Convention on the Rights of
Persons with DisabilitiegDisabilities Convention) have created much needementum for
review of Acts such as thidental Health Act 1986
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Charter issues are:

+ Recognition and equality before the law

+ Protection form torture and cruel, inhuman and dégyg treatment
+ Be free from treatment without full and informechsent

+ Freedom of movement

« Privacy and reputation of person

« Enjoy one’s own culture

+ Humane treatment when deprived of liberty

« Afair hearing

Convention issues are:

« Equality and non-discrimination (Article 5)

« Equal recognition as persons before the law (Axti)

« Effective access to justice on an equal basis e@thikrs (Article 13)

« Liberty and security of person on an equal basth wihers and freedom form unlawful or
arbitrary deprivation of liberty (Article 14)

« Equal access to health services on the basisefftd informed consent (Article 25)

The past and present violations or neglect of hunglits such as civil, political, social, cultural
and economic, not only has negative impacts on shaal and emotional wellbeing of the
individuals whose rights are violated, but alseirtfiamilies and communiti€'s.

Victoria’s Equal Opportunity Act makes it unlawfidl discriminate against anyone because of their
disability/impairment. The Victorian Equal Opporitynand Human Rights Commission’s 2008
submission to th&lational Disability Strategyrgues that systemic discrimination is manifested
the overrepresentation of (young) Indigenous pewle an intellectual disability in contact with
the justice systertf. Also, our institutions, policies and practices cagate or perpetuate a position
of disadvantage. In applying a human rights frantéwo any disability, a strategy will need to
identify different groups amongst the communityamet responses explicitly.

Tarantola (2007) highlights the insufficient undamsling of the reciprocal interactions between
health and human rights and mental health and huights. In his reportThe interface of mental
health and human rights in Indigenous peoples:lérijgopardy and triple opportunityTarantola
expresses how even definitions of health that ansidered holistic in their encompassing of social
wellbeing, such as that endorsed by the 192 Mensitates of the World Health Organisation
(WHO), are qualified by some as ‘reductionist wtsgplied to Indigenous peoples as it fails to
encompass spiritual dimensions or the degree ofidiay that exists between the individual and the
community’ (11)*® This reflects the tension between Western conceptaental health and the
holistic vision on emotional and social wellbeingpeessed by some Indigenous Australian
communities:

15 Smallwood G, White C and Kotiw M, 1997 ‘The releea of human rights to health status in Austraforiginal
and Torres Strait Islander communitiékalth and Human Right: 127-136.

16 Australian Human Rights Commission 2008, Premgr€rime and Promoting Rights for Indigenous Yolrepple
with Cognitive Disabilities and Mental Health Issue

17 Seenttp://www.humanrightscommission.vic.gov.au/pdfisugsionnationaldisabilitystrategy.doc

18 As sighted in: Brady M 200#hdigenous Australia and Alcohol Policy: Meetingf®ience with Indifferenc8ydney:
University of New South Wales Press; and Brady Mni S and Nash D 1997 ‘Who’s Definition? Australia
Aborigines, conceptualisations of health and thel&/Health Organisation, In L Marks, M Worboys (gtigrants,
Minorities and Health: Historical and Contempora8gudied_ondon: Routleddge.
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Health disparity is one of the most convincing rfestations of the lack of fulfiiment of
human rights. In turn, human rights principles andtrument are well suited to link health
disparity to its societal roots and provide grouradsl mechanisms for redress

...Not only does the deprivation of certain humarntsgdirectly influence mental health —
for example, in situations where the right to séguor health is challenged by insufficient
structures and services — but the very denial ef¢hand any other human rights, including
equality, participation, employment, and housingyéna negative impact on self-perception
in relation to society , and on dignity, and ultirely on healti{Tarantola 2007:12-4).

It can therefore be argued that the fulfilment bfhaman rights is necessary for the protection of
mental health outside of the mainstream Westernicakdesponse or a “normative” concept of
health — concept oh health shaped by State au#wand professional groups that tends to focus on
health outcome and notions of risk behaviour areftloeks the holistic view of health in a way that
it encompasses spiritual, cultural and emotiondlbeang (Tarantola 2007).

The passing of the Victorian Charter of Human Righnhd Responsibilities creates a great
opportunity to broaden the research agenda by eygply healthand human rights framework to
build the evidence of the negative impact of humghts violations on health as well as other
human rights such as housing, employment, educatmhso on. The important task is then to
translate this knowledge into policy and action.

Restor ative Justice

The 2008 Mental Health Strategy expresses a goadlation to victims and witnesses to increase
and extend their involvement with the justice systnd for offenders to reduce their involvement
in the justice system. Restorative Justice Modedsehchampioned these goals through the
recognition that outdated, increasingly irrelevamylturally inappropriate, ineffective and
adversarial processes in the Justice System faéree victims, offenders and the community.

Victims have traditionally been largely excludedrir processes in the justice system. Restorative
Justice considers the significance of the victimsblvement and gives them a voice in processes
that affect them, justice outcomes, the offender dve community. VALS therefore considers the
benefits of Restorative Justice philosophy in thel@ion of legislation in the area of mental
health. As with victims in the justice system ttatially being removed from processes relevant to
them, individuals experiencing mental illness aubjesct to question about their ability to make
decisions and have control over their lives andtinent decisions and are therefore removed from
systems that are supposed to be in place to #dssist

Restorative Justice has been shown to take vafiouss however all show the necessity of
involving real stakeholders that are affected. In a nutshellyéiseorative objective is a shift away
from ‘punishment and the infliction of pain’ to airing the harm’ (Gabbay 2005: 357). This kind
of thinking is very relevant when considering thesgibility of wrongful or inappropriate
incarceration of the mentally ill. Further, thekaaf regulation around seclusion and restraintésav
room for the punitive treatment of mental illnekentification and appropriate treatment in order
to decrease the likelihood of, and the cycle afameration of the mentally ill would be paramount
in a restorative model in ‘repairing the harm’.

As Restorative Justice Models have been adaptéohmatie over the years, additional advantages
of the conferencing process have been reportettiode:
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The use of age appropriate dynamics in line withavéour and thinking patterns of
specific groups (e.g. young persons);

Avoids excessive long-tern interventions;

Facilitates reintegration within the community;

Shares the responsibility for supporting the yopegson with members of his/her
support network;

Consults victims in a respectful and non-adversaranner; and

Promotes the community’s trust in the system (PaRG&7).

It is not a stretch at all to see how the aboveaathges, while designed for a separate and specific
purpose away from mental health issues, could péeapto conceptualisations of the way mental
illness issues could be deal with in the future.

CONCLUSION

A holistic Indigenous Australian perspective on taehealth identifies the need for development
of services at all levels of intervention whethelisi primary, secondary or tertiary prevention.
VALS looks forward to improvements proposed to tlental Health Act as a result of this

consultation process. To summarise, the main asegsments and areas of concern or further
investigation that the review committee should tate account are as follows.

+ People with a mental illness are over-represemtaddtorian prisons with 40% of prisoners
experiencing serious mental illness and the praporhcreases when other types of mental
and psychiatric disabilities such as personalitgpodiers are also considered. Social
disadvantage and inadequate treatment of mentidhliedhe community inevitably equates
to too many people with untreated illness endingnugrison.

+ Misunderstandings and misdealings with mental heafiatters acts as an additional
contributor towards marginalisation for the disatteged and the disempowered.

+ Research indicates instances where people with @tanéiness may be charged with
offences relating to behaviour arising from thdimess such as offensive language and
conduct, assault, resiting arrest and assaultifiggpo

As a general rule it's usually public disorder ..evh they bring themselves under
notice due to their actiorns.

« There are some common threads that run througbrdiff conceptions and definitions of
what is considered “mental health”, “mentally ikhd “mentally disabled”. There is not,
however strong consensus on any one definitiompfod these terms.

+ VALS prefers conceptualisations of mental healtat ttesonate with the notion of ‘social
and emotional wellbeing’ — a term which is now wydaccepted in Australia as one which
significantly aids current understandings of theoagtion between mental health, physical
health, and social disadvantage (Jones & Day 2008).

19 Consultation with NSW police inspector in Karrase2006:58.
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Policy concerned with problems within the currer@ntal health arena in Victoria needs to
recognise research that shows people with a mdhtass face a number of barriers to
accessing legal assistance, including:

A lack of awareness of their legal rights
Being overwhelmed

Being mistrustful

Difficult behaviour

Lack of mental health care and treatment

O O O o o

In addition, systemic barriers experienced by peopith mental illness accessing legal
services include:

The limited availability of affordable legal seres
Time constraints placed on legal service provision
Remote, rural and regional issues

Difficulties in identifying mental illness

A perceived lack of credibility

O O O0OO0Oo

The phenomenon of persons with a mental illnessgodisproportionately caught up in
the criminal justice system because of their graddk of arrest has been documented.

VALS strongly argues for the revised mental he#thislation for Victoria to include
stipulations and definition pertaining to the natwf what is considered “capacity” to
consent.

0 Having clinicians rely solely on the common lawtteesdetermine whether a person
has capacity is not sufficient in this complex area

Periodical and frequent review of any involuntagatment should be made mandatory.
The fluctuating and every-changing nature of meillaéss and its interaction with
treatment needs to be closely monitored. Therelastianal call for accountability and
transparency when treatment is being administerealuntarily.

The lax stipulation of “appearing” to be mentallyis a drastically insufficient decision
making tool.

VALS is concerned about the grounds in the Aog person appears to be mentally Tihe
result of this is that there needs only to be t{y@earance of a mental illness for a person to
be made an involuntary patient. This is with naattiagnosis of mental illness made. This
highly discretionary provision creates room for arénconsistencies and ineffective and
potentially unethical categorisation and treatment.

VALS supports the argument that involuntary treattm® protect the person’s health or
safety or to protect others need to have some lefvekriousness to themselves or others
specified.

VALS calls for a move towards increased accountgitsluch as that found in the Scotland
example, where involuntary treatment cannot be adteired for a person who is unable or
refuses to consent without considering:

o0 The persons reason for not consenting;
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o0 The views of the involuntary patient and a nomidaperson together with any
advance statement; and

0 The efficacy of the treatment.

Further, the clinician must record all reasons nitimg as to why the treatment is being
provided and in what way it is in the patient’s tb@gerest. Without this involuntary
treatment cannot be provided. The above procedweld be considered as a base standard
for administration of any involuntary treatment Boperson who is unable to, or is refusing
to, consent.

The additional safeguard in Scotland that if treaitris to continue beyond two months, an
involuntary patient who is unable or refusing tmsent can only receive medication after an
independent psychiatrist provides a second opitliaha) the person is unable to consent or
is refusing to consent, and b) the proposed treatisen the person’s best intere$tsThis
should also exist as a minimum requirement.

« While “capacity” is part of the criteria for invaltary treatment, there is no ‘capacity test’
or definition in the Act. Scotland takes into acebthe fluctuating nature of capacity for a
person with mental illness and accordingly hasignificantly impaired test’. Some similar
mechanism needs to be considered for Victorian ahdweialth legislation.

+ VALS argues to support CTOs where appropriate. Vicgorian Council of Social Services
(VCOSS) has found that providing intensive resigénsupport to people with mental
illness is comparable in cost to prison but instewdkes a ‘positive contribution to people’s
health and wellbeing, as well as contributing toeduction in crime and savings to the
justice system’ (Smart Justice 2009:1).

+ VALS agrees that one way to help both involuntamy &oluntary patients understand their
rights and therefore effectively exercise thosétggcould include an independent support
person.

+ The Act does not in its current form refer to admarstatements or the like. VALS
encourages the inclusion of this consideratioméreview of the Mental Health Act.

+ VALS supports the Consultation Paper’s suggestedemowards reducing the number of
patients subject to restraint and seclusion, as$ agethe frequency and duration of these
interventions, wherever possible through estabiigkilternative strategiéSVALS argues
that it should be emphasised in the legislatioh $hah practises are to be used only as a last
resort.

« As board hearings usually involve a legal membgrsychiatrist and a person representing
the views and opinions of the community, VALS argtieat the latter be a true community
representative. The Indigenous community in Vietas unique, and therefore a person
representing opinions of the community in hearisigsuld be, where possible, a member of
the Koori community. This could take the form oKaori Mental Health Liaison Officer
and/or someone similar to an Elder in the Koori @ou

20 Mental Health Act (Care and Treatment) (Scotland) 2003in consultation paper, p22.
2L Victorian Government Department of Human Servi@&98)Review of the Mental Health Act 1986 — Consultation
paper — December 200Blelbourne: Mental Health and Drugs Division, p. 41
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As hearings are currently held at mental healthices throughout Victoria, VALS suggests
that in order to provide for culturally appropriaed accessible mental health care services
and utilisation, it should be considered a posgjiib have hearings made readily available
at Koori health service centres.

VALS argues that the onus of initiating appealsudthmot remain on the patient.

VALS argues for the consideration the importance asefulness of positions such as
VALS'’ Healing Access Project Worker in the monitagiof patient wellbeing.

The Act has no provisions for how local complairéahnanism should operate and does not
establish a complaint mechanism independent fromtahéhealth services that are not
resolved at a local level. This needs to be rexifi

VALS is concerned that local Aboriginal health camd/or mental health services in
Victoria are not notified in any way when Indigesoflustralian persons with mental
illness are released from prison. The absence isfdbnnection greatly increases the
likelihood that mental illness will go unevaluatediistreated, and mental illness
symptomatic behaviours could land individuals backontact with the justice systems.
This represents an area that urgently needs intamaharing addressed.

In considering the numbers of mentally ill persansustody and the overrepresentation of
Indigenous Australians remaining so many yearsr dfte RCIADIC, VALS considers a
present day commission into not only the overreprgion of Aboriginal people in
custody, but also the effects of mental illnessanthe prevalence of mental iliness issues
in:

Instances of arrest

Prevalence of mental illness awareness and trainitige police force
Use of referrals (provided mental illness is idied at time of arrest)
Contact with other justice systems

Prevalence of incarceration as a result

Mental health treatment whilst incarcerated

Treatment processes post-release, and

Levels of recidivism where mental illness play®kr

O O0OO0OO0OO0OO0OO0Oo

VALS argues the benefits of Restorative Justicéogbphy in the evolution of legislation in
the area of mental health. As with victims in thetice system traditionally being removed
from processes relevant to them, individuals exmeing mental illness are subject to
guestion about their ability to make decisions hade control over their lives and treatment
decisions and are therefore removed from systeatsatie supposed to be in place to assist
them.

Lack of regulation around seclusion and restraavés room for the punitive treatment of
mental illness. Identification and appropriate tngznt in order to decrease the likelihood of,
and the cycle of, incarceration of the mentallyitiuld be paramount in a restorative model
in ‘repairing the harm’.
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