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INTRODUCTION

This submission attempts to consolidate the folhgvrelevant submissions that VALS has
produced:

* A Fairer Victoria for Indigenous Communities: A Rrawork for Action. A Proposal for
building the capacity of community-controlled Abginal organisations in Victoria.
Prepared in October 2006 (joint publication withother peak/Statewide Indigenous
Australian organisations).

* VALS’ submission to the Department of Justice ésponse to the Equal Opportunity
Review Discussion Paper —"1danuary 2008

* VALS' Public Hearing submission to the Parliament ¥Wictoria Law Reform
Commission in response to ‘Alternative Dispute Ratson Discussion Paper September
2007’ on Monday 28 February 2008.

* In Search of Justice: Exploring Alternative Justesponses in the Victorian Indigenous
Australian Community by Nicole Bluett-Boyd (Department of Criminologynlversity
of Melbourne, 2005).

If you wish to receive the full version please @mit VALS. VALS consolidates the
submissions by classifying information under thiéofeing theme headings:

* Substantive equality

* Choice

* ‘smart on crime’ approach

» Indigenous Australian input/dialogue

This submission provides specific recommendatione with the above themes in relation to
the following themes which were indicated as ptiesi of the Justice Statement 2 at the
Community Legal Centre meeting with Attorney-Gehevix Rob Hulls on 28 April 2008:

« Community Engagement

» Alternative Dispute Resolution
* Restorative Justice

* Modernising Justice.

THEMES OF VALS’ SUBMISSIONS

The following themes are repeated in VALS’ subnussiand VALS suggests that space should
be created for positive initiatives that can orader from consideration of these themes. It is
noted that some of the themes overlap. In ordackhieve community engagement there is need
for affirmative actions motivated by substantiveiay, such as the establishment of the Koori

Courts.

VALS argues that all Indigenous Australians shdwdde choice and so have access to measures
that attempt to achieve substantive equality. VAIS argues that recognition of the value of
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Indigenous Australian input and the consequentialodue with Indigenous Australian is an

example of a way to achieve substantive equality @mmunity engagement. A means of
achieving this is to develop partnerships with @gious Australians, such as Indigenous
Australian input on a Government consultation stggt that achieves consolidation of

consultation processes.

Substantive equality

There is risk of a parallel “injustice plan” if tleistice Agreement fails to build adequate support
for respect of difference and equity. Such failbes the potential to result in institutional or
systemic racism. There is a difference betweemdbrand substantive equality as the former
assumes everyone is equal and the latter doesdaaleads to affirmative action.

Choice

There is need for both formal and substantive déyualhere is need for both specific
Indigenous Australian services and mainstream @esvi Most Indigenous Australians prefer to
access Indigenous Australian specific services.wéver, some choose to access mainstream
services as they prefer privacy and go to a sewiwre no-one who works there knows them.

‘Smart on crime’ approach

A “smart on crime” approach is more appropriateam the shortcomings of a ‘tough on crime’
approach. A “smart on crime” recognises thesergfomings and tries to address them. There
is risk of a parallel “injustice plan” if the Justi Agreement subscribes to the mentality that a
tough on crime approach is appropriate. A tougltieme approach results in a growth in the
prison population and harsh laws and sentencesn#art on crime’ approach, which VALS
prefers, recognises that sentencing rates areaisioige ahead of crime rates. A ‘smart on crime’
approach is critical of the sensationalist and fitreatment of justice issues by the media.
The media tells the community that systemic disathge is the fault of the individual and that
the solution to crime is more punishment. A ‘smamtcrime’ recognises the need to address
systemic disadvantage which often is the underlgengse of crime.

Indigenous Australian input/dialogue

There is need to utilise Indigenous Australian kisolge in the development of the justice
system, ADR models and restorative justice moddikis is in light of the fact that Western
based systems are alienating to Indigenous Austiekivhich creates problems of access.

Indigenous Australian opinions should be valuethdgyenous Australians are experts of issues
that involve them. Programs work better if Indigas Australians are involved at the beginning
and have ownership. There is a need for a culjuradlusive approach at the beginning of a
decision making process. To often Indigenous Alisins are involved in processes when
decisions have already been made and at this stage process all that is offered is tokenism.
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THEMES OF JUSTICE AGREEMENT

Listed below are some specific applications ofttiemes of VALS’ submissions listed above to
the following themes of the Justice Statement thate mentioned at the Community Legal
Centre meeting on #8April 2008:

« Community Engagement;

» Alternative Dispute Resolution;
* Restorative Justice;

* Modernising Justice.

1. COMMUNITY ENGAGEMENT

Substantive Equality/Choice
The issues raised below relate to substantive iyaald choice.

VALS agrees that the Justice Statement should beetned with community engagement with
the Court system. VALS suggests that the Courtesyswould be more accessible to the
Indigenous Australian community if the following merolled out and available to all:

Indigenous Community Engagement Officer

This role is currently only provided at the DandegdVagistrates’ Court. Data indicates the

success of this role as the number of IndigenoustrAlians assisted in the last three months is
48. This number is striking given that Court datdy recorded 17 Indigenous Australians using

the Court in 2007.

Aboriginal Liaison Officers

This role is only available in the mainstream crialicourts at Melbourne Magistrates’ Court.
Such a role should be provided in all Courts, sastFamily Courts. VALS argues that there
should be more than one Aboriginal Liaison OffiaeMelbourne Magistrates’ Court.

Koori Courts

This Court is not available to all because someatdive in the right postcode. The Koori Court
option should be available to all Indigenous Augire.

Diversion

Diversion options that are available at some Coisrtisot available at others which should be
rectified. Also, mainstream diversion programs r@oe accessible to Indigenous Australians and
engagement with diversion should be improved.s Ifor this reason that VALS undertook the
Koori Youth Cautioning Pilot.
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Community Legal Education

Community engagement could be better fostered ifL§Ahas more capacity to provide
community legal education that included a legalicliCommunity education campaigns should
have the following attributes:

» Targeted: the usefulness of this characteristic is thatcibrent/structure is relevant
and engaging.

* Regular information sessions which is important to gain trust and respect.

* Flexible and informal structure: which allows for interaction between participants
and information session facilitators/other profesals and avoid information
overload (ie: case scenarios as opposed to powep@sentation).

* Refreshments and entertainment provided as a draward: which makes it more
likely that individuals will attend (ie: singer, wlee class or role model visit).

* Handy and desirable education materials to take hom at each session which
means that information conveyed at the informatieasion will infiltrate every day
life. For instance, the primary use of a mug isdtonk from it and a secondary
purpose can be to convey a legal tip that is piiote it.

» Accessible venue the usefulness of an accessible venue is thaigdndus
Australians feel comfortable. The information sldobbe accessible so in plain
English.

 Two-way Communication framework which values two way communication
between Aboriginal service providers and commumnigmbers;

Lay Representation

Community engagement could be better fostered/ifd@resentation was available as is the case
for Indigenous Australians in the Magistrates’ GafrWestern Australia. The Aboriginal Legal
Service of Western Australia trains its Court Odfi on-site for 6 weeks. This suggestion is in
recognition of the low number of Indigenous Ausgaallawyers.

In Western Australia, s 48 (Right of representatiorproceedings) of the Aboriginal Affairs
Planning and Authority Act 1972 states:/Any person generally or specifically authorised
writing by the Minister for that purpose may in alegal proceedings in any court to which a
person of Aboriginal descent is a party, or in whee person of Aboriginal descent is indicted
for or charged with any crime or offence, addrdss tourt or the jury on behalf of that person
and examine and cross-examine witnesses. [SedcB@n®nded by No. 121 of 1984 s. 35; No.
57 of 1997 s. 14; No. 34 of 2004 s. 251; No. 7206¢ s. 82.]

VALS'’ Equal Opportunity Recommendations

The following recommendations in VALS’ submissianresponse to the review of the Equal
opportunity Act relate to substantive equality acltbice in order to achieve community
engagement:

1. Dialogue: engage in a cross sectoral/cross department dialogoedevelop an
operational and practical implementation plan tociease awareness of substantive
equality dialogue (see Indigenous Australian ingialogue below).
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2. Holistic: implement allied steps to address systemic discaithoim as it likely that steps
in isolation will have a limited impact.

3. Cultural security Adopt a cultural security frameworl (cultural security approach is a
holistic approach in that it prompts reconsideratd systemic and organisational values
and practices and goes beyond simple cultural axgaeetraining etc).

4. Advocacy:Provide an advocacy service which has the follovetigbutes:

a. Ongoing support: advocacy should cover what t@blout discrimination as well
as during and after the EOHRC process.

b. Training: Provide training to community based adatas.

c. Community-based advocacy and uses locally availafsided and culturally
appropriate advocacy (ie: Koori input).

5. Use data as tooluse data as a advocacy tool relating to systemicrdigoation

6. Fast-trackingEligibility for the fast-tracking process should based on the urgency.

7. Legal adviceThe fast tracking model should include within itrgoprocess for providing
legal advice to the complainant

8. There should be a choice for Indigenous Australi@ngse the mainstream process in the
EOHRC or a process targeted at Indigenous Austnalia

Indigenous Australian input/dialogue

Recognition of the value of Indigenous Australiaput and the consequential dialogue with
Indigenous Australian is an example of a way toieeh substantive equality and community
engagement.

A Fairer Victoria

The ‘A Fairer Victoria Framework’, a document th®ALS collaborated on with other

Indigenous Australian organisation provides keyngiples considered crucial to building
effective partnerships with Indigenous communifiée framework views Indigenous Australian
organisations as key stakeholders in the work roproving outcomes and increasing
opportunities for Indigenous people. It suggesas thr the government to expand its capacity to
work effectively with communities, it is necessaty build the capacity of Indigenous

community-controlled organisations.

The framework recommends the following that willable Indigenous Australian input and
dialogue:

1. The State Government increase funding for Indigenanganisations to develop policy,
research and program delivery capacity. Fundingilshibe provided for each of the five
peak and statewide Indigenous Australian orgamisatito employ a Senior Project
Officer and a Junior Project Officer

2. The Government provide funding for an annual Ind@es sector joint forum to develop an
annually updated framework for culturally inclusipelicy.
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3. The Government meet with Indigenous Australiansrtgug to discuss consultation
strategies, timing of consultation and possiblegration and synergies to help minimise
community consultation fatigue.

4. The State Government, in consultation with Indigenstatewide and peak organisations develop
clear and equitable partnership protocols for eagemnt on issues concerning our areas of
expertise. For instance, th8overnment needs to ensure that Indigenous Auestrali
organisations are adequately supported to prowvittaral awareness training to others.

VALS'’ submission re Justice Statement 1

VALS wishes to expand upon suggest 3 because iowtised in detail in VALS submission in
response to Justice Statement 1. VALS suggeseefbliowing strategic approach, to improving
the justice system. VALS’ submission can be sumsedarias follows

* An annual consultation plan would enable duplicatid issues to be minimised and give
some clarity to community organisations and memladisut what was happening and
when.

* A non legally binding commitment could enable sopedter inter and intra department
collaboration processes to be trialled as well asnare integrated community
consultation approach.

« Only the most urgent pieces of legislation may ds-fracked while the issues with high
rights impacts should go through a slower moreusige process of law reform and
policy change.

VALS Recommendations to the Implementation revié\RGIADIC Recommendations

The Justice Plan should be in line with the recomaaéons of the Royal Commission into
Aboriginal Deaths in Custody. The following recommdations from VALS submission (2005)
to the Implementation review of RCIADIC Recommeimatasg highlight the need for Indigenous
Australian input. The recommendations relate to-®@rdinated consultation process also:

» Consultation with the community generally and lmigus Australian communities in
particular should be subject to a set of policydglines which recognise the value of
consultation, the different forms it may take, tifneme and structures which may be
employed, the need for standards in relation te aizd complexity of written material
provided, time frames and the need to provide fesck. There needs to be community
input to these guidelines.

» Attention should be given to key State Governmempddtments, non-Government
organisations and semi Government Departments olgwgl a forward plan to attempt to
consolidate and integrate attempts to consult Brebgs Australians on an annual basis.
This would help avoid duplication, poor levels eSponse to surveys and consultation
and the complaint that research and consultatidorrimation doesn’t go anywhere.
Indigenous Australians must be employed to helphi®and RAJACS and other groups
could also assist. This could mean that severaégia year there is a systematic
consultation cycle involving visits to communitiés gather information on highly
contentious or highly significant policy, programjastice related issues. Other matters
might be researched via phone calls using alreadyirg networks and organisations.
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» There is need for a more comprehensive Governn@antitment to reducing systemic
disadvantage using a range of strategies. A sudfs#tis policy would be promoting
awareness that disadvantaged groups and minoatyptg views and interests should be
respected and listened to.

* Any proposed new legislation should, prior to depehent, be subject to an analysis by
people with Indigenous, non-Indigenous and acadqueispectives of its impact on
Koorie people. The analysis could encourage thsug$ as alternatives to legislation to
be considered, how consistent the proposed legislavas with other legislation,
capacity of the legislation to cause confusion, igmiby and cost, impact on other
disadvantaged groups, impact on legal aid, and huights impacts.

VALS'’ submission re Equal Opportunity

VALS'’ response to the request for input to the BqOgportunity Review highlights the
importance of systemic change particularly in efato improved recognition of the importance
of substantive equality and partnership and impdosi@logue with key stakeholders. VALS
argued that recommendations such as the followingldvbe one step towards addressing a
theme of the Attorney-General’s Justice Statentsgityg the protection of rights and addressing
of disadvantage.

VALS submission contained recommendations suchafollowing

1. Culture change Implement systemic change to the complaints systanresults in an
Indigenous paradigm or combination of Western basad Indigenous Australian
paradigms

2. Empower:Continued commitment to empowerment of Indigenosg#ians.

3. Culturally inclusive: Develop a culturally inclusive framework (ie: ‘dgsi in’
opportunities for Koorie ideas etc) at the begirgnof the policy development process.

4. Team: Provide a team of Indigenous Australians at the IRGHn the following roles:
outreach worker, investigator and conciliator.

5. Draft framework: Develop a draft framework (ie: Strategic Social tlres Approach)
that contributes to dialogue between key stakemsldbout how to make the legal system
more accessible to Indigenous Australians.

2. ALTERNATIVE DISPUTE RESOLUTION

To further extrapolate on the point made above VALiShes to highlight an example of the
inadequate planning around engaging with the conitnabout Alternative Dispute Resolution
(ADR). VALS is disappointed that the following messes are operating in isolation and not
engaging with one another as this is counter-pribekic

= Victorian Law Reform Committee review of civil law;

= Department of Justice review of the Equal OppotyuAct 1995;

= Department of Justice development of a Restordtistice Framework;
= Victorian Parliament Law Reform Committee reviewA®dR.

VALS considers a focus on ADRto be positive, howe¥ALS wishes to air some reasons for
caution and make some suggestions below. In doddevelop substantive equality in the area
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of ADR it is important that such resolution is tetgd towards the needs of Indigenous
Australians. An appropriate model of ADR is owtlh below which includes Indigenous
Australian input and choice. Also, the focus dbRAcannot be simply about cost savings in the
administration of justice, but valuing ADR as atitist entity ADR should not be in the shadow
of the Courts, but community based. Also, the maway from an adversarial approach in
recognition of the limitations is positive. Howeyéhis should not be at the expense of the role
of lawyer as marginalised people particularly reguegal support. Due to power imbalance
there is need for an advocacy structure. Pleasdasl®w some other cautions and suggestions
that relate to substantive equality and IndigenAustralian input. Please note that the ADR
model outlined below is inclusive of these thenasswell as the theme of choice.

Substantive equality

It cannot be assumed that a once size fits allcgubr to ADR will work for all. ADR should
meet the needs of Indigenous Australians so shbeldargeted. ADR is also known as
Appropriate Dispute Resolution. ADR should notyobé appropriate in name, but in fact as it
should be appropriate for diverse groups. VALSwsu@ of the needs of Indigenous Australians
in the ADR context having prepared a submissiontfier Victorian Parliament Law Reform
Committee review of Alternative Dispute Resolutaomd appeared at a Public Hearing.

The risk associated with not providing targeted ABRhat ADR will not meet the needs of
Indigenous Australians. For instance, the requam@nto go to mediation before filing going to
Court in relation to family law matters acts as arier to Indigenous Australians using the
family law system as the mediation provided iscwturally appropriate.

Indigenous Australian input

ADR reflects Western cultural values and alienategenous Australians who have different
cultural values and are consequentially disadvautdny a power imbalance. According to
Smith “the ability to decentre the Western worldviin order to understand Aboriginal ones is
important to the ADR movemert’An example of different values of Western andigedous
Australian culture relevant to mediation is thadigenous Australians favour mediator's
personal involvement/first hand knowledge, whereas-Indigenous Australians value the
neutrality of a mediator.

VALS’ suggestions are influenced by Professor lsari8ehrendt, an Indigenous Australian
lawyer and academic, who argues that despite thandéages of ADR it is still a problematic
alternative for Indigenous Australians as it is @n4indigenous Australian product that is
incapable of addressing the power inequality createy racism and institutional

discrimination.®

The model that Professor Larissa Behrendt argues fo
» goes beyond merely transferring the dominant prograf ADR into the Aboriginal
community with mediators who have had cultural g or Indigenous Australian
mediators.

! Victor Wenona, ‘Alternative Dispute Resolution@R) In Aboriginal Contexts: A Critical Review’ Ajpr2007,
page 24 as at http://www.chrc-ccdp.ca/pdf/adrrecbdin
2 Behrendt LarissaAboriginal Dispute Resolution: A Step Towards
3Self Determination and Community Autonomy, FederatPress, 2005, p 70
Ibid , p 6
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* is one that is implemented by Indigenous Australiantheir own communities, which
recognise traditional cultural values and tradailostructures of decision making.

The differences between Western and Indigenousrdligst culture is apparent in the following
table:

Indigenous Australian Non-Indigenous Australian
Communal Individual

Wholistic approach Life as a divisible whole

Time spent on relationship building Time spentmensive negotiation
Mediator’s personal involvement/first han#lediator’'s neutrality valued.
knowledge is valued

Indigenous Australians in comparison to non-Inda@en Australians value flexible processes,
people-orientation, use of cyclical time, and mqrelitative measurements in assessing the
success of the conflict resolution procéss.

MODEL

The model of ADR that VALS prefers is as follows:

Choice

There should be a choice between mainstream am@téakr ADR services, not simply an
expectation that Indigenous Australians will usensiieam services.

Strateqgic Social Justice Approach

There should be strategic social justice approachARR that is adopted by this ADR review
process, along with the civil justice review andulgOpportunity Act to overcome the problem
of these reviews operating in isolation. The stgtshould prioritise systemic discrimination
and | will now describe some ways this can be done.

Culturally inclusive framework

Include a culturally inclusive framework at the begng of the policy development process
rather than at the end. This means involving ledaus Australians in the process and
‘designing in’ opportunities for Koorie ideas andlves and being self reflective about western
assumptions.

Create space for restorative justice

* Victor Wenona, (2007) above n 1, page 11
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A culturally inclusive framework may result in arbR model for Indigenous Australians based
on restorative justice. Restorative justice is elpgelated to Indigenous Australians forms of
dispute resolution: ie victim-offender mediationiethinvolves multiple parties.

Community Based

A model which creates space for community based Aih is in a position to provide early
intervention and is not in the shadow of the Coufihe model should be regional and could be
based on the CLC model. This occurred in NSW wiiaB Community Justice Centres that
provide mediation. The ADR could even link in witie CLC model on an arms length basis
because of the problem of conflict of interest.

Co-mediation

A co-mediation model which is favoured by Behreastshe argues it will work for Indigenous
Australian as they can have someone they can ttelatesome way.

Education

A model incorporating community education about ADRat is targeted at Indigenous
Australians. For instance, Indigenous Australiaaecgc publications which are noticeably so,
such as Indigenous Australian colours and artwoikkmodel incorporating education of legal
professionals improves referral process and infionaharing between practitioners.

Safeguard: Legal Advice/power imbalance

A model that ensures that prior to using ADR altiiea get clear legal advice about the scope of
the ADR process that they are engaging in and tiigiits in terms of withdrawing from the
process, especially if ADR is mandatory and thera Bignificant power imbalance (ie: family
violence).

Triage

Where the dispute involves a matter of some urgéegyimpinging on welfare of child) there
should be a fast tracking option to the Courtss™ould encourage the party not engaging in
negotiation to do so and be useful in addressirtareeissues for the child quickly.

3. RESTORATIVE JUSTICE

VALS argues that in order to develop substantiveadity in the area of alternative dispute
resolution it is important that such resolutiont@ésgeted towards the needs of Indigenous
Australians. An appropriate model of ADR is praddwhich includes Indigenous Australian
input and choice.

VALS is concerned by the powerpoint presentationttom Justice Statement delivered on 29
April 2008. The powerpoint only mentions restoratjustice in relation to victims. VALS

considers that the scope and value of restoratistece goes beyond victims. It is also relevant
to offenders, support people and the Indigenougdralisn community. Also, restorative Justice

® Behrendt Larissa (2005) above n2, page 63
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should be available to adults, not just juvenilBlse Koori Court is an example of restorative
justice working effectively for adults as recidiwigates are low.

‘smart on crime’

VALS argues that there is potential to expand exgstestorative justice options so that the
needs of Indigenous Australians are better metlainds a ‘smart on crime’ approach.

Aboriginal Family Decision Making

There is opportunity to further expand the sucaggsfactice of Aboriginal Family Decision
Making. It is used in the context of child protectiand process involves the Department of
Human Services, the Indigenous Australian familgi aammunity to work out a solution. The
limitation of this model is that it is only applisle at crisis point when a child protection
notification has been made to the Department of &uiBervices. There is potential to extend
this model to allow for early intervention. It isappropriate that the limited application of
restorative justice to the tertiary end of the @lptotection system for Indigenous Australians is
inappropriate. Such limited application of restwe justice is not the case for non-Indigenous
Australians as early intervention is available. \&\ls disappointed that the Justice Agreement
as outlined at the CLC meeting does not appearidose prevention or early intervention.

Family violence

There is potential to expand the Koori Court furtbeyond recent roll out of the Koori Court
(see above) A Koori Court Elder, who was a paréinipof research (Bluett-Boyd 2005) that
VALS commissioned about applying restorative juestio the family violence context stated:
“We have proven that we can take care of ourselvask at the Koori Court. They say domestic
violence is different, that it's too serious. Wellhat does that say to us? Violence is violence no
matter which way you cut it. We know how to dealhwthat. We can cope”

The research found that the notion of restoratiséige as a community-based mediation process
appealed to the majority of the participants. Tagearch participants were given this list of
objectives and asked to rank them and they didathi®llows.

Objective 1: Putting an end to violence
Objective 2: Preventing further violence for an
individual victim through changing the offenders
behaviour

Objective 3: Punishing and holding the offender
accountable for their violence

Objective 4: Sending a message to the
community that domestic and family violence is
wrong in the hope of altering the attitudes and
behaviour of community members

Objective 5: Supporting the Vvictims

validating their stories and experiences
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Objective 6: Repairing the relationship between
the victim and offender

Objective 7: Repairing the relationship between | 7
the offender and the community

Objective 8: Compensation to the victim n

The only difference between the way Bluett-Boyd kesth the objectives and the way the
participants ranked them is in objectives 3-5. TPhaeticipants considered that the restorative
justice response was more effective at meetinglgéictives. The research provides reasons for
this ranking of priorities and why restorative jostwas seen to comply with the priorities to a
greater extent than the criminal justice systems Ghaph represents how the restorative justice
system in yellow and the criminal justice systenoiange fare in meeting the objectives. The
restorative justice system meets the objectives tgreater extent than the criminal justice
system.

Objective  Objective  Objective Objective Objective Objective  Objective Objective

Indigenous Australians prefer a restorative justiesponse because it is a ‘smart on crime’
approach as opposed to a tough on crime approaathwhwhat the criminal justice system
advocates. Characteristics of a ‘smart on criaggroach are that it strikes a better balance
between the extreme poles outlined below:

e Cultural appropriate v culturally alienating: Indigenous Australians prefer a
restorative justice approach because it is corsiterore culturally appropriate than the
culturally alienating western legal system.
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« Balance between agency and accountabilityA restorative justice model provides a
better balance between agency and accountabilitsrofly violence perpetrators than a
criminal justice response.

* Victim validated versus victim ignored: When it comes to treatment of victims
Indigenous Australians prefer the restorative gestirocess which validates a victim’s
experience, whereas the criminal justice systerarggthe victim.

* Punishment versus rehabilitation (healing): Indigenous Australians consider the
balance between punishment and rehabilitation tdodiger struck in the restorative
justice context as opposed to the criminal justioetext. Bluett-Boyd found Indigenous
Australians emphasise healing and consider resterpistice to have great potential for
healing.

* Holistic versus silo approach: Indigenous Australians prefer a restorative justice
approach over a criminal justice approach becauggovides a holistic approach as
opposed to a silo approach. The community is waaland services are involved to
consider holistic approaches that address theegntif an individual’s problems

Restorative Justice is threatened by certain argtsmthat VALS is critical of as VALS
advocates for creation of space for restorativegesnd such arguments threaten the creation of
this space:

The treats to restorative justice are:

1. A tough on crime approach which interprets mediee justice to be a soft

approach and hence overlooks it.

Failure to analyse the shortcoming of the tooigtcrime approach.

Restorative justice being put on the backbuasesomething that requires

further research before progress caméde.

4, Restorative justice being feared as an unknawityeespecially as restorative
justice requires flexibility and a Ibcasponse.

2.
3.

VALS argues there are weaknesses to above thrdAtsS has highlighted that the criminal
justice approach is failing Indigenous Australisarsd that a restorative justice approach is
preferred. VALS adds that to counteract the mohopd the tough on crime approach on
people’s consciousness there should be a cultwegehstrategy to challenge punitiveness that
involves educating the general community and media.

It should be highlighted that the tough on crimatseent is unhelpful and provide good news
stories about restorative justice. The call f@egrch is flawed as research exists. Repeated
calls for research ignores the catch twenty twoasibn whereby development of restorative
justice options depends on research, but reseapbnds on the existence of restorative justice
programs in order to analyse them.

In conclusion, VALS argues that that the strengihsestorative justice are more compelling
than the weaknesses which means that space shewlckated for restorative justice options in
the family violence context in appropriate circuamstes. The reason space should be created for
a restorative justice response is because theyfandlence legal system is in many respects
failing Indigenous Australians. Restorative justis in a position to respond to the distinct
characteristics of Indigenous Australian’s experéeaf family violence.
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Whilst VALS can identify many opportunities for testive justice in the Indigenous Australian

community it is met with the barrier of threatsaspace for restorative justice. The primacy
given to a punitive tough on crime approach leadsestorative justice being discounted as soft
on crime approach. Restorative justice is fearedraunknown entity. VALS argues that these
threats are unfounded and that restorative jusieg‘smart on crime” approach and space for it
should be legitimised. VALS is at pains to strdss stance does not equate to decriminalising
family violence, but it is about creating choice fedigenous Australians.

4. MODERNISING JUSTICE: DE-CRIMINALISATION OF PUBLI C
DRUNKENNESS

VALS suggests that justice could be modernised éfgrming criminal law to decriminalise
public drunkenness. VALS'’ stance on public drumiess laws is as follows:

* public drunkenness should be decriminalised aratdceas a public health issue.

» there are factors standing in the way of decrinsagibn happening in Victoria and the
Justice Statement must address them. One of ttergas that despite a public statement
by Attorney-General, Mr Rob Hulls, decriminalisatiof public drunkenness is on the
Government’s agenda, there has been no action.

In the interests of modernising justice and achig\substantive equality, the Justice Statement
should have a role to play in decriminalising pabdirunkenness. Public drunkenness laws
disproportionately affect Indigenous Australians @nnegative manner and are out of date.
VALS urges the Attorney-General to ensure that Jstice Statement reflects his public

statement that decriminalisation of public drunkesmis on the Government's agehdintil

this occurs there are barriers standing in the efaecriminalisation.

Substantive equality

Reasons to decriminalise

VALS argues that change is required in Victoridtas “the only state in Australia where being
drunk in a public place is of itself a criminal efice and where police do not have access to
designated places of safety for holding drunk¥’ALS is critical of Victoria for lagging behind
other jurisdictions

Public drunkenness should be decriminalised becadis¥ictorian Indigenous Australian’s
negative experience of public drunkenness as daralrssue. VALS will provide case scenarios
on the following topics which summarise the inampiateness of the law of public
drunkenness:

* Over-policing of public drunkenness.

® Anonymous, Public Drunkenness, while ugly, should not be ameri(3 May 2007) The Age
http://tertiary.theage.com.au/bmentry_view.asp@iti3
" Office of Police Integrity and Ombudsman Victor@onditions for Persons in Custo@yJuly 2006), Office of
Police Integrity, page 1&ttp://www.opi.vic.gov.au/resources/documents/Ctiads _for_persons_in_custody.pdf
as at 29 April 2008
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» Public drunkenness is a ‘gateway’ to further chargeing laid and entrenchment in the
criminal justice system.
» Lack of holistic facilities

There is merit in decriminalising public drunkenni@sid treating public drunkenness as a public
health issue which is the case in some Australiaisdictions. It makes more sense that police

deal with public drunkenness as a safety and sa@thre issue and consequently use the least
restrictive option in dealing with people.

Decriminalisation of public drunkenness has notuoe in Victoria to date due to calls for
decriminalisation of public drunkenness falling deaf ears, attempts to decriminalise public
drunkenness being thwarted and there has been iomadbllowing statements that
decriminalisation is on the Government’s agenda.

Disproportionate impact

Indigenous Australian’s experience of public drumkess laws which is arguably directly or
indirectly discriminatory; The offence of public whkenness disproportionately affects
Indigenous Australians. In 1991, drunkenness casesunted for 57% of Aboriginal custodies
compared with 27% of non-Aboriginal custodfeMore than half (67%) of the Aboriginal

deaths in custody investigated by the RCIADIC weetated to arrests due to public
drunkennes823.6% per cent of Aboriginal arrests in 1995/96enfer public drunkenness.

The reason for the high incidence of public drumess arrests of Indigenous Australians needs
to be questioned in light of the fact that thereas a significant difference in drinking trends
between Indigenous Australian and non-Indigenoustralian. 15% of the former engage in
drinking at risky or high risk levels compared with% for the latter (National Aboriginal and
Torres Strait Islander Health Survey of 2004-45).

Arguably the disproportionate impact of public drtanness law on Indigenous Australians is a
result of indirect or direct discrimination. Thesproportionate impact on the law can be
attributed to the fact that Indigenous Australiase public space as ‘cultural space’ more often
than non-Indigenous Australians. Additionally, raaed low socio-economic status both
contribute to Indigenous Australians being highiitde to police which results in over-policing.

Case Scenarios
1. Over-policing of public drunkenness.

a. A man was released from a police cell after pedrested for public drunkenness. He
was then arrested for public drunkenness againsibih his way home.

®Royal Commission into Aboriginal Deaths in Cust¢(t§91) Volume 2 paragraph 21.1.2

® Victorian Aboriginal Legal Service Co-operativenited ‘Response To Scrutiny Of Acts And Regulations

Committee’s Inquiry Into ‘Discrimination In The Lafdune 2004)

19 Victorian Parliamentary Drugs and Crime Preven@»mmittee Inquiry into Public Drunkenness Final Report

(2001) , page 64, Victorian Parliamentary Drugs an@rime Prevention Committee,

http://www.parliament.vic.gov.au/dcpc/Reports%208@BDF/Drunkenness_final_report.padf at 28 April 2008

1 Australian Bureau of StatisticBlational Aboriginal and Torres Strait Islander H#alSurvey 2004-20062006)

Australian Bureau of Statistics

http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/©@38EDS6EDE1FCA256C76007A9D2& at 29 April 2008
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b. Police were called to a neighbourhood disputéd ased capsicum spray on an Indigenous
Australian in his backyard. Whilst showering in hisme to remove the capsicum spray he had
an asthma attack. He called out from the windéwhe house to police officers at the front of

the house that he needed an ambulance. The¥itoldhat an ambulance had been called and
to stay put. The man went out to the front of Hesise and was tackled to the ground and
arrested for public drunkenness.

C. A man had an argument with his brother andosaside the front of his house to cool off
and was arrested for public drunkenness. His fesevin the gutter and his bottom was on his
own property.

2. Public drunkenness is a gateway to further chabg@sg laid and entrenchment in the
criminal justice system.

a. An Indigenous Australian is arrested for puldiminkenness and placed on bail on his
own undertaking. He fails to attend Court anccierged with breaching bail. A warrant is
issued for his arrest.

b. A man is outside a pub after drinking there @a@rrested. The police arrest him for
public drunkenness and he challenges his arrest.ifHalso charged with resist arrest and
assault police.

The policing of public drunkenness law can leaddditional charges being laid at the point of
arrest. Arrest for public drunkenness can oftethieetrigger for discussion with the police about
the merits of the charge. This leads to furthergés being made. Some charges that Indigenous
Australians receive in combination with being drumla public place are: use threatening words,
offensive language, indecent language, resisttarmgsault police or criminal damage. Public
drunkenness, in combination with two other charge&nown within the Koorie community as
the ‘trifecta’ or ‘ham, cheese and tomato’.

3. Lack of holistic facilities

An Indigenous Australian was continually being pitkup for public drunkenness and criminal
damage offences. The police usedAlmholics and Drug-Dependent Persons Act 1964c)
which involves assessment for rehabilitation. Eweough the individual was assessed as
eligible for rehabilitation there was nowhere fanmhto go so he ended up in the police cells for
6 weeks in total.

Other reasons to decriminalise public drunkenness a

« In light of the ineffectiveness of the law relatitggpublic drunkenness, and the potential
for abuse of the law, the offence should be abetish Victoria.

» Decriminalisation would reduce the rate of peo@@g locked up in police cells;

» Decriminalisation would reduce the risk of deathsustody;

« Criminalisation does not operate as a deterrenhsaigacts of further public drunkenness.

* Public drunkenness law is decades past its usatey d

Past Public Drunkenness inquiries in Victoria reecoanding decriminalisation
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In Victoria there has been a multitude of inquiriegrelation to public drunkenness that have
considered arguments for decriminalisation of pubdliunkenness. The following Reports have
recommended decriminalisation of the offence, asfigan light of the needs of Indigenous
Australians.

VALS argues that the Victorian Government shouketaotice of these recommendations and
not ignore them so that it is no longer a criméeadrunk in a public place. Decriminalisation of
public drunkenness would involve repealing thedwihg sections of the Summary Offences
Act: 13, 14, and 16(a) 1968.

The following inquiries recommend the decrimindiisa of public drunkenness and provide
ample evidence about the merits of decriminalisatibpublic drunkenness:

* Royal Commission into Aboriginal Deaths in Cust¢REIADIC) Repor{1991).

* Victorian Law Reform Commissioffublic Drunkenness Report 25 (1989).

* Victorian Law Reform CommissiorRublic Drunkenness- Supplementary Report 32
(1990).

* Public Drunkenness (Decriminalisation) Bill 1990i€)/ This Bill would have created a
situation in Victorian similar to that in New Souitales. The proposed model was to:
grant police the power to release the person mocustody of another person able and
willing to take responsibility for the intoxicatguérson. It was also envisaged that a duty
of care would be imposed on police and those imgehaf sobering up Centres to provide
medical attention for intoxicated persons who apg@#o be in need of it.

* Victorian Parliamentary Drugs and Crime Prevent@mmittee Report titledInquiry
into Public Drunkenness Final Repof2001)*®* The Committee was required via its
terms of reference to have regard to the RCIADI@mvheviewing public drunkenness
laws. The Report concludes: “....whilst public drankess is by no means a problem
that only concerns Indigenous Australians, publianéenness offences do have a
disproportionate impact upon Indigenous Austral@goples. The Drugs and Crime
Prevention Committee hopes that this Report waltein “the recommendations of the
Royal Commission into Aboriginal Deaths in Custdially being realised

* Victorian Parliamentary Drugs and Crime Preventi@ommittee Report titlednquiry
into strategies to Reduce Harmful Alcohol Consuampbiscussion Final Repo(2004).

» Conditions for Persons in Custody Report of theic®ffof Police Integrity and
Ombudsman Victori@July 2006).

* Victorian Implementation Review of the Recommeadatirom the Royal Commission
into Aboriginal Deaths in Custod2005).

Arguments for a Public Health Response

According to the Office of Police Integrity and Ouaatsman Victoria in a report about custody
“Victoria is the only state in Australia where bgidrunk in a public place is of itself a criminal
offence and where police do not have access tgmisid places of safety for holding drunks”.
VALS prefers the situation in jurisdictions wheletapprehension and detention of intoxicated

12 Victorian Parliamentary Drugs and Crime Preventmmmittee (2001) above n 10
Ibid
% |bid, page x
15 Office of Police Integrity and Ombudsman Victori@onditions for Persons In Custodfduly 2006) page 18
‘ http://www.opi.vic.gov.au/resources/documents/Ctads_for_persons_in_custody.paf at 28 April 2008
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persons is only justified in more qualified circuarges (ie: South Australia, New South Wales
‘NSW’ and Australian Capital Territory).

VALS will concentrate on the example of NSW whicashdecriminalised public drunkenness
arguably in recognition of the fact that public wkenness is not a criminal issue, but a public
health issue. VALS is critical of Victoria for lgopg behind in this recognition.

The Office of Police Integrity and Ombudsman Vidoreport advocates for treating public
drunkenness not as a legal problem but as a phditth, medical or social welfare probléMit
states “[ijntoxicated persons are a danger to tkéras and to others and accommodating them
in unsuitable police cells, rather than taking thterhealth care facilities and sobering up centres
with properly trained staff, puts them and theiejs at risk.”’

In NSW legislation Iptoxicated Persons Act 197@ecriminalizing public drunkenness was
passed in 1980 and the Act was subsequently amefdiexicated Persons Act 2000 he
amendments “reflect a change in emphasis, wheraimapy is given to placing the intoxicated
person in the hands of tlesponsible persqgrmaking provisions for the health and welfare of
the intoxicated person whilst in custody; and galersimplifying some of the definitional
sections of the Act*®

In NSW, treating public drunkenness as a publidthessues means using arrest as a last resort
and instead handing the intoxicated person to jporesble person. Also police are required to
“...provide immediate assistance to ensure Aborigpeple are put in contact with the support
structures available, to enable them to regain Weihg and physical wholeness”, such as an
Aboriginal Community Justice Panéf” In NSW, there is a Protocol between the Departmen
of Community Services, NSW Police Service and NS@&lkh for the provision of services to
homeless people who are affected or addicted thaland other drugs. The Protocol has been
developed as a holistic case management approaatininistering and providing services to
homeless persoris.

Barriers to Decriminalisation

The barriers to the decriminalisation of public mkanness laws in Victoria in the past have
been:

« Concerns that there would be inadequate provisi@oloering-up centres for Indigenous
and non-Indigenous people in Victofia.Many of the recommendations to decriminalise
public drunkenness in inquiries and reports gahieiriand state that the decriminalisation
of public drunkenness should be subject to promisad appropriate services (ie:
RCIADIC, Victorian Parliamentary Drugs and Crimeefntion Committee Report
2004). Some in Government and non-Government @gaons have used the lack of
such services as a peg to hang their hat on tedhgu public drunkenness should not be
decriminalised, or at least not yet.

% ibid
7ibid
18 Victorian Parliamentary Drugs and Crime Preventimmmittee (2001) above n 10, page 205
9 |bid, page 111
%0 Ipid 209
% Victorian Parliamentary Drugs and Crime Preven@mmmittee (2001) above n 10
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» Reasons for opposition to the Public Drunkennes(ihinalisation) Bill 1990 (Vic) in
1991 by the Upper House as follows:
* police opposition;
* local council opposition;
* poor consultation between State and local governhiagals;
* lack of council debate;
* a perceived conflict between public drunkennessrinh@talisation and the
continuing existence of the public drinking localvk).?

Victorians now find themselves in a new era whesoihes to public drunkenness as the current
Attorney-General, Mr Rob Hulls, has shown leadgrsin the issue of public drunkenness. Mr

Hulls has publically stated that decriminalisatmfnpublic drunkenness is on the Government's
agend&® However, Victorian's are still waiting for this atement to be actioned as the

Government is not prioritising decriminalisationmfblic drunkenness. This inaction is a barrier
to the decriminalisation of public drunkenness.

Decriminalisation of public drunkenness — Moving Foward in Victoria

VALS' response to opposition to decriminalizing pialdrunkenness is to continue to advocate
for the decriminalisation of public drunkenness. DA is continuing to advocate for the

decriminalisation of public drunkenness in orderpi@mpt the Government into action to

decriminalise public drunkenness. The mannevhich VALS is advocating for the cause of

decriminalisation of public drunkenness is to:

» Call for decriminalisation in relevant submissions

* Include in submissions a common argument that aghoon crime approach’, which
results in a proliferation of laws and punitivenéssnappropriate. Instead a ‘smart’
approach is required. In the case of public drunkes it would be smart to treat it as a
public health issue.

e Writing articles for the media, such as a medi@asé titledDecriminalising public
drunkenness is well overd@&l May 2007). The media release states thaehésyafter
the RCIADIC “...it is still an offence to be drunk in a public ptaim Victoria. Not for
being drunk and disorderly, abusive or disruptiiat simply being drunk in public.
Despite some initiatives to address overrepresentatf Koories in the justice system
decriminalising public drunkenness is well overdue”

In conclusion public drunkenness should be decaiisad due to Victorian Indigenous
Australian’s negative experience of public drunkesmas a criminal issue. Public drunkenness
laws arguably directly or indirectly discriminategaanst Indigenous Australians. The
inappropriateness of public drunkenness laws irasgy in case scenarios such as the following
which point to over-policing: A man was released from a police cell after beingsied for
public drunkenness. He was then arrested for pubiunkenness again whilst on his way home.
VALS provided other case scenarios that pointethéofact that public drunkenness law is a

22 |bid page 30
% Anonymous, Public Drunkenness, while ugly, should not be ameri(3 May 2007) The Age
http://tertiary.theage.com.au/bmentry view.asp@#di3
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gateway to further entrenchment in the criminatipessystem and there is a lack of holistic
facilities.

There is merit in decriminalising public drunkenfieand treating it as a public health issue
which is the case in New South Wales where thexio&ted person is placed in the hands of a
responsible persoiit makes more sense to that police deal with puliimkenness as a safety

and social welfare issue and consequently usestist testrictive option in dealing with people.

Despite the existence of a multitude of reportd teaommended decriminalisation of public
drunkenness the recommendation has either fallemlemi ears, attempts to implement the
recommendation have been thwarted or there has bemtion following statements that
decriminalisation is on the Government's agendaesite the following public drunkenness
laws in Victoria remain:

e introduction in Parliament of th@ublic Drunkenness (Decriminalisation) Bill 1990
(Vic).

* public statement by Attorney-General, Mr Rob Hutlsat decriminalisation of public
drunkenness is on the Government’s agenda

Public drunkenness laws remain because the Bill dedeated in 1991 due to opposition by
police and local council and lack of consultatiogtviieen State and local government levels.
Also, the Government is not prioritising decrimisation of public drunkenness.

VALS' response to opposition to the decriminalisatof public drunkenness is to be critical of
Victoria for lagging behind other jurisdictions thhave decriminalised public drunkenness.
Also, VALS will continue to advocate for the decmalisation of public drunkenness, such as in
submissions and media releases. In order to mawafd on the issue of public drunkenness in
Victoria VALS is endeavoring to continually relayessages such as the following:

« A ‘tough on crime’ approach is inappropriate arsh@art approach is preferable, namely
treating public drunkenness as a public healtreissu

» decriminalising public drunkenness is well overdue.
CONCLUSION
This submission contains the following themes:
= Substantive equality there is a difference between formal and subswm@quality as

the former assumes everyone is equal and the s not and so positively leads to
affirmative action.

= Choice there is need for both specific Indigenous Adstraservices and mainstream
services.

= ‘smart on crime’: this approach is more appropriate given the sbarings of a tough
on crime approach. A ‘smart on crime’ recognisessé shortcomings and tries to
address them.

= Indigenous Australian_input/dialogue there is need to utilise Indigenous Australian
knowledge in the development of the justice system.

VALS’ submission to the Department of Justice insgonse to the proposed Justice Statement 2 21
sent 28 May 2008



VALS applies the themes of VALS’ submissions lisiabve to the following themes of the
Justice Statement that were mentioned at the CortynLegal Centre meeting on 98April
2008 with the Attorney-General Mr Rob Hulls.

1. Community Engagement:
VALS argues that in order to achieve community eegaent there is need for
affirmative actions motivated by substantive edyakuch as the Koori Court. VALS
argues that all Indigenous Australians should tedace and so have access to measures
that attempt to achieve substantive equality. AWBALS argues that recognition of the
value of Indigenous Australian input and the consedjal dialogue with Indigenous
Australian is an example of a way to achieve sulbsta equality and community
engagement. A means of achieving this is to dgvelartnerships with Indigenous
Australians, such as Indigenous Australian inpuidBovernment consultation strategy
that achieves consolidation of consultation proegss

2. Alternative Dispute Resolution:
VALS argues thain order to develop substantive equality in theaaoé alternative
dispute resolution it is important that such re8otuis targeted towards the needs of
Indigenous Australians. An appropriate model of RAls provided which includes
Indigenous Australian input and choice.

3. Restorative Justice:
VALS argues that restorative justice does havela tm play in the Justice Statement.
VALS’ preference for restorative justice is in rgodion of the fact that it provides a
‘smart on crime’ approach. VALS provides detailsr@storative justice in the context of
family violence from research that VALS commissidn¥ALS considers that the scope
and value of restorative justice goes beyond vEtamd is concerned that this recognition
was not evident in the presentation made dh/Asil 2008.

4. Modernising Justice: De-criminalisation of Publc Drunkenness:
VALS argues thaModernising justice does have a role to play inlhstice Statement.
Justice should be modernised by reforming crimitea to decriminalise public
drunkenness in the interests of achieving substargguality. Public drunkenness law
disproportionately affects Indigenous Australiamsinegative manner and is out of date.
VALS urges the Attorney-General to ensure thatliigtice Statement reflects his public
statement that decriminalisation of public drunlesmis on the Government's agefida.
Until this occurs there are barriers standing snwhay of decriminalisation.

* ibid

VALS’ submission to the Department of Justice insgonse to the proposed Justice Statement 2 22
sent 28 May 2008



BIBLIOGRAPHY

Anonymous,Public Drunkenness, while ugly, should not be aner(3 May 2007) The Age
http://tertiary.theage.com.au/bmentry_view.asp@##B

Australian Bureau of Statistichlational Aboriginal and Torres Strait Islander H&alSurvey
2004-2005 (2006) Australian Bureau of Statistics
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/ ©@36ED56EDE1FCA256C76007A9D36
as at 29 April 2008

Behrendt Larissaboriginal Dispute Resolution: A Step Towards
Self Determination and Community Autonomy, Federafress, 2005, p 70

Office of Police Integrity and Ombudsman Victor@onditions for Persons in Custodyluly
2006), Office of Police Integrity, page 18
‘http://www.opi.vic.gov.au/resources/documents/Cbods_for_persons_in_custody.pdis at
29 April 2008

Royal Commission into Aboriginal Deaths in Cust¢t§91) Volume 2

Victor Wenona, ‘Alternative Dispute Resolution (ADRh Aboriginal Contexts: A Critical
Review' April 2007, page 24 as at http://www.cloadp.ca/pdf/adrred_en.pdf

Victorian Aboriginal Legal Service Co-operative lited ‘Response To Scrutiny Of Acts And
Regulations Committee’s Inquiry Into ‘Discriminatidn The Law’ (June 2004)

Victorian Aboriginal Legal Service Co-operative lited et al ‘A Fairer Victoria for Indigenous
Communities: A Framework for Action’ (2006)

Victorian Aboriginal Legal Service Co-operative Llited submission to the Department of
Justice in response to the Equal Opportunity Redésgussion Paper — Y4anuary 2008

Victorian Aboriginal Legal Service Co-operative lited Public Hearing submission to the
Parliament of Victoria Law Reform Commission inpesse to ‘Alternative Dispute Resolution
Discussion Paper September 2007’ on MondayRbruary 2008.

Victorian Aboriginal Legal Service Co-operative lited ‘In Search of Justice: Exploring
Alternative Justice Responses in the Victoriandedbus Australian Community’ (2005)

Victorian Parliamentary Drugs and Crime Preventi@ommittee Inquiry into Public
Drunkenness Final Reporf2001) , page 64, Victorian Parliamentary Drugs &dme
Prevention Committee,
http://www.parliament.vic.gov.au/dcpc/Reports%208@BDF/Drunkenness_final _report.pdé
at 28 April 2008

VALS’ submission to the Department of Justice insgonse to the proposed Justice Statement 2 23
sent 28 May 2008



