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About the Victorian Aboriginal Legal Service Co-operative Limited

The Victorian Aboriginal Legal Service Co-operatianited (VALS) was established as a
community controlled Co-operative Society in 19Y3LS was established to address the over-
representation of Aboriginal and Torres Straitigler peoples in the criminal justice system.
VALS plays an important role in providing referradglvice, duty work or case work assistance
to Aboriginal and Torres Strait Islander peoplesthe State of Victoria. Solicitors at VALS
specialise in one of three areas of law, being @amLaw, Family Law and Civil Law. VALS
maintains a strong client service focus which ikieged through the role of Client Service
Officers (CSOs) who act as a bridge between thael lsgstem and the Aboriginal and Torres
Strait Islander community.

VALS is actively involved in community educatiorgsearch and advocacy around law reform
and policy development. VALS strives to:

a) Promote social justice for Aboriginal and Torresa$tislander peoples;

b) Promote the right of Indigenous Australians to emgaonent, identity and culture;

c) Ensure that Indigenous Australians enjoy theirtsghre aware of their responsibilities
under the law and have access to appropriate gdgsestance and representation;

d) Reduce the disproportionate involvement of Indigendustralians in the criminal
justice system; and

e) Promote the review of legislation and other pragiovhich discriminate against
Indigenous Australians.
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The Victorian Aboriginal Legal Service Cooperativenited (VALS) welcomes the opportunity
to make comment on the Victorian Law Reform CommisgVLRC) review on the desirability

of changes to th&uardianship and Administration Act 1988@ic) outlined in theGuardianship
Information Paper It is important to note that VALS does not takeguardianship matters. Our
Civil Law Solicitor refers enquiries relating to aydianship matters to other specialist services,
such as the Mental Health Legal Centre, the spscl@bmmunity Legal Centre practicing in the
area of Guardianship and Administration.

However, due to our involvement with reforms rel@vdo the current inquiry, such as
submissions to the VLRC review of Victoria’s ChiRtotection Legislative Arrangements and
the Department of JusticeMental Health Act 198&eview, it is incumbent on VALS to make
comment on the Guardianship Information Paper gates to these areas.

National data suggests intellectual disabilitymisre than three times as prevalent for Aboriginal
and Torres Strait Islanders (7.5%) than for non+gial and Torres Strait Islanders (2%) and
when the rates of any disability, or long term Healondition, that limits core activities were

measured, Victoria data revealed an Aboriginal @dades Strait Islander rate of 25% - double
that observed for non-Aboriginal and Torres Stidiinder members of the populatibn.

Research further indicates the over-representaifopeople with a cognitive disability in the
criminal justice system, with difficulties in idefying such cognitive disability in offenders
being further compounded for those who are of Adodl and Torres Strait Islander descent:

The problem of disability being masked by othetdiacof disadvantage is perhaps
most evident when it comes to contact with the inahjustice system. If a brain
injury is acquired early in life, and is never pexfy assessed, there is the potential
that behaviours that are a consequence of thatrbnajury will never be properly
attributed. During contact with police, behaviogrmuch more likely to be connected
with the immediate influence of drugs and alcobolperhaps implicitly linked to the
fact of Aboriginality rather than a brain injuryA lack of response to questions may
be viewed as being the consequence of languagewhdal barriers, rather than
reflecting a lack of understanditg.

Submitting to theMental Health Act 198@Review, VALS highlighted the linkages between
cognitive impairment, mental illness and mentalltheand wellbeing factors and the criminal
justice system. VALS considers that some of theseerns are relevant to tiardianship and
Administration Act 198@Review. For instance, issues around institutieasilbn, consent and
involuntary treatment were highlighted as majoraareof concern, especially in light of
Aboriginal and Torres Strait Islander people’s riegahistorical experiences involving similar
issues.

! Jones R and Day A (200B)digenous mental health in the criminal justicetsyn : a review for the Justice Mental
Health Strategy, Justice Health and Indigenousdsdunit : final reportMelbourne: Department of Justice
www.aic.gov.au/crime_community/communitycrime/mé#t20health%20and%20crime/mental_health_cjs.aspx
2 Simpson J and Sotiri M (2004 riminal justice and Indigenous people with cogrtidisabilities: Discussion
paperSydney: Beyond Bars Alliance: Iww.beyondbars.org.au/Full%20Paper.doc
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VALS notes the vast difference in the reportingleyior the current Guardianship Information
Paper and the recent Review of Victoria’'s ChildtBction Legislative Arrangements. In our
submission in respect of the latter, VALS argueat thhe timeframe with which to consult, the
time afforded to individuals, communities and origations to respond, and the supply of a scant
Information Paper is not reflective of the impodanof the issues under consideration. The
current inquiry, which VALS argues should be opegtin concert with the Child Protection
review, has far more time to consult and report.

As VALS does not deal with the general operatiorgwardianship and administration matters,
some of the questions in the Information Paper warable to be answered. The following
responses to questions will therefore not be sed@alen

Human Rights Approach to Guardianship

VALS is pleased to see the Information Paper giveight to the consideration of the
Guardianship and Administration Aand its relationship with the Victorian Chartertdiman
Rights and Responsibilities as a primary term é&érence. However the consultation questions
within the Information Paper do not seek feedbagckoahow the Act can not only incorporate,
but embody Charter considerations. VALS looks fadvéo an extended discussion of the
Charter as it relates to ti@uardianship and Administration At the future consultation/options
paper.

Termsof Reference
With reference to terms of reference 1 (a) and\(B).S makes the following comments:

Recent human rights developments in Victoria siectha introduction on th€harter of Human
Rights and Responsibilitiend the ratification of thinternational Convention on the Rights of
Persons with Disabilitiehave created much needed momentum for review td, Acch as the
Mental Health Act 1986

Charter issues:

« Recognition and equality before the law;

« Protection form torture and cruel, inhuman and déigg treatment;
+ Be free from treatment without full and informechsent;

+ Freedom of movement;

« Privacy and reputation of person;

« Enjoy one’s own culture;

+ Humane treatment when deprived of liberty; and

« A fair hearing.

Convention issues:
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« Equality and non-discrimination (Article 5);

« Equal recognition as persons before the law (Astid);

- Effective access to justice on an equal basis ethers (Article 13);

+ Liberty and security of person on an equal bastk wihers and freedom form unlawful
or arbitrary deprivation of liberty (Article 14)nd

« Equal access to health services on the basisefiftd informed consent (Article 25).

Victoria’'s Equal Opportunity Act (1995) makes it lawful to discriminate against anyone
because of their disability/impairment. The Victori EqQual Opportunity and Human Rights
Commission’s 2008 submission to théational Disability Strategyargues that systemic
discrimination is manifested in the over-represeomaof young Aboriginal and Torres Strait
Islander people with an intellectual disability @@ntact with the justice systeimAlso, our
institutions, policies and practices can creatpespetuate a position of disadvantage. In applying
a human rights framework to any disability, a stggt will need to identify different groups
amongst the community to target responses explititl

Tarantola (2007) highlights the insufficient undarmsling of the reciprocal interactions between
health and human rights and mental health and hurghts. InThe interface of mental health
and human rights in Indigenous peoples: triple oy and triple opportunity Tarantola
expresses how even definitions of health that aresidered holistic in their encompassing of
social wellbeing, such as that endorsed by the M@nber States of the World Health
Organisation (WHO), are qualified by some as ‘reaunest when applied to Indigenous peoples
as it fails to encompass spiritual dimensions er degree of harmony that exists between the
individual and the community’ (1F).This reflects the tension between Western concepts
mental health and the holistic vision on emotioaatl social wellbeing expressed by some
Aboriginal and Torres Strait Islander communities:

Health disparity is one of the most convincing nfestations of the lack of fulfilment
of human rights. In turn, human rights principlesdainstrument are well suited to
link health disparity to its societal roots and pide grounds and mechanisms for
redress...

...Not only does the deprivation of certain humarhtsgdirectly influence mental
health — for example, in situations where the rigghsecurity or health is challenged
by insufficient structures and services — but theywdenial of these and any other
human rights, including equality, participation, ployment, and housing, have a

3 Australian Human Rights Commission (2008) Pramgn€rime and Promoting Rights for Indigenous Young
People with Cognitive Disabilities and Mental Hedksues
www.hreoc.gov.au/social_justice/publications/preiremn crime/cog_disr.pdf
* Seehttp://www.humanrightscommission.vic.gov.au/pdf/stisionnationaldisabilitystrategy.doc
® As sighted in: Brady M 2004ndigenous Australia and Alcohol Policy: Meetingf@ience with Indifference
Sydney: University of New South Wales Press; anddBrM, Kuniz S and Nash D 1997 ‘Who'’s Definition?
Australian Aborigines, conceptualisations of healtid the World Health Organisation, In L Marks, Mokloys
(eds)Migrants, Minorities and Health: Historical and Ctamporary Studiesondon: Routleddge.
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negative impact on self-perception in relation tocisty , and on dignity, and
ultimately on healt§

It can therefore be argued that the fulfilmentlbhaman rights is necessary for the protection of
mental health outside of the mainstream Westernicaktesponse or a “normative” concept of
health — concept of health shaped by State auit®and professional groups that tends to focus
on health outcome and notions of risk behaviour eweflooks the holistic view of health in a
way that it encompasses spiritual, cultural andtemal wellbeing (Tarantola 2007).

The passing of the Victorian Charter of Human Rsghhd Responsibilities creates a great
opportunity to broaden the research agenda by eqgpéyhealtrand human rights framework to
build the evidence of the negative impact of humghts violations on health as well as other
human rights such as housing, employment, educatinso on. The important task is then to
translate this knowledge into policy and action.

General Questions

3. Is there an adequate understanding of guardign$@ws in the community? What
could be done to improve this?

VALS is unable to comment on the level of underdilag of guardianship laws within the
Victorian Aboriginal and Torres Strait Islander aoomity due to VALS’ lack of expertise in this
area. However, we are aware of the barriers tosaoug adequate and appropriate legal
assistance in cases where mental illness or impatrm an issue.

Consultations operated through the Law and Judfcendation of New South Wales
identified legal issues from failings under ment@ath and guardianship systems where
serious financial and personal consequences wglgesi as avoidable through resolution
through accessing legal assistah&@onsultations revealed that people with a metitass
face a number of barriers to accessing legal assist including, inter alia:

« A lack of awareness of their legal rightadividuals do not realise that their problem
has a legal element and a potential remedy.

- Being overwhelmedand therefore too frightened, or lacking the natibn, to seek
legal assistance.

- Being mistrustfyl or frightened of, divulging personal informatiom legal service
providers which may prevent the service providemiradequately assisting the
client.

 Difficult behaviour Some individuals with mental illness may exhilifficult
behaviour that makes it challenging for servicevpters to assist them.

® Tarantola D (2007) ‘The interference of mentalltreand human rights in Indigenous peoples: trjptgpardy and
triple opportunity’Australasian Psychiatr5(1): 12-4

" Karras M, McCarron E, Gray A and Ardasinski S (8pOn the Edge of Justice: The Legal Needs of Peoittean
Mental lliness in NSW, VolumeSydney: Law and Justice Foundation of New Soutle®/a
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In addition to these individual barriers, this @@ project argued that there are also
systemic barriers experienced by people with meiitaéss accessing legal services,
including, inter alia:

« The limited availability of affordable legal sereg

Given that people with a mental illness tend toenkwer levels of income, they are
likely to be reliant on increasingly stretched $es#g such as Legal Aid and
Community Legal Centres (CLCs).

« Time constraints placed on legal service provision

While people with a mental illness often requireader appointment times with
lawyers, the limited resourcing of CLCs and Legal Aake this extremely difficult.

+ Remote, rural and regional issues

The lack of affordable legal services is even num@nounced in rural and regional
areas. The organisation and cost to travel longultes to access services can create
additional barriers.

+ Difficulties in identifying mental illness

Legal service providers may not always be abledémiify that a client has a mental
illness. This may result in a person not receivitigg time, assistance and
understanding they need to resolve a legal issue.

Specific terms of reference questions

6. Should it be necessary for a person to haveisalility’ before a guardianship or
administrator is appointed or is it preferable tely on concepts such as lack of ‘capacity’ or
‘vulnerability’?

In our submission to the aforementionbtbntal Health Act 198Geview, VALS was very
mindful of definitional questions regarding whamnstitutes capacity.While it was found that
the Mental Health Act 198@lid not adequately deal with the idea of capadibycponsent etc),
contemporary handling of this issue internationaliys noted. For example, Scotlan&dults
with Incapacity Act 2000noved away from an “all or nothing” notion of cap (i.e. a person
either had full capacity to make a decision or nateall). Instead, the contemporary Act
recognises that:

+ Capacity is decision-specific and that someone beagapable of making certain types of
decisions but not others and this may depend ondhmplexity of the decision made;

. A person’s capacity may remain stable, improvettlate or deteriorate.

8 VALS found that there was do definition in thkental Health Act 1986f what constitutes capacity. This was
identified as a huge gap in the legislation thgtineed urgent attention.
° The Scottish Government (200#vw.scotland.gov.uk/Publications/2007/08/29112925/0
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The Adults with Incapacity Act 200(Scotland) represents legislation that reflects an
understanding of the nature of mental impairmergaasplex, changing, and requiring flexibility.

In an everyday context, this Act defines mentalacéty as the ability to make decisions or take
actions affecting daily life, and in a legal cortegfers to a person’s ability to do something,
including making a decision which may have legalsamuences for the person themselves or for
other people:

The law says an adult lacks legal capacity to meabarticular decision when there is
evidence that he or she is unable to:

Understand the information relevant to the decisimn
Make a decision based on the information given; or
Act on the decision; or

Communicate the decision; or

Retain the memory of the decisidn

O O O O o

VALS strongly argues for revised mental definitiopertaining to the nature of what is
considered capacity.

8. Is ‘best interests’ a useful or appropriate gaiidr substitute decision-making laws?

VALS considers ‘best interests’ an appropriate guidr decision-making in some cases. The
best interest principle suffers from vaguenessiamdementation difficulties The importance

of the best interest principle is in that it cresageduty to make an individual examination of the
interest of each individual instead on relying aneral assumptions about people in certain
situations. However, when applied without underditag the individual’s views and experiences,
it can be used to contradict the person’s wishescan potentially lead to ‘over-paternalism’ and
‘authoritarianism™?

The best interest principle as it applies to clitdfocuses heavily on participation rights and
creating procedural obligations to invite input aqnion from the person which decisions are
being made over. Furthermore, this participatioghtri should have appropriate legal

representation made available to ensure and pritisctight. VALS recognises that the focus of

the current review deals mainly with adults, howetle best interest principles as they have
been examined with reference to child protectiortens is highly relevant as they consider the
role of the person who the decision is being madeTis is the voice that has traditionally been
ignored due to assumptions that others know best. pleasing to see that the current review
strongly recognises the importance of the inputhigyperson who requires the authority of others

' Ibid.
! Bessell S and Gal T (2007) ‘Forming Partnershifiee Human Rights of Children in Need of Care armtdtion’
Crawford School of Economics and Government, Paimy Government Discussion Pagsgrl-21
www.crawford.anu.edu.au/degrees/pogo/discussiorerspDP07-06.pdf
12 Bessel and Gal (2007) op cit, p. 8.
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to make decisions for them. This idea is articaldtethe passage below. It is easy to see how
these considerations can be applied to the curesigw.

A deeper understanding of the participation rigmwever, calls for the involvement
of children not as adversaries to the process,idats who are invited in to provide
their input and the wait for professionals to maleeisions regarding their own lives.
Rather, the participation right as crafted in th®C can mean regarding children as
partnersin decision making processts.

9. Does the notion of ‘best interests’ decision-imglallow for the right of a person to take
risks and make bad decisions? Should it?

Traditional notions of best interest decision-mgkdoes not allow the right of a person to take
risks and make bad decisions. VALS argues thaetebould be as much room as possible for
input into decisions by those with a mental disglimpairment, and this input should be
seriously considered with reference to that pessamdividual human rights as enjoyed by all
other members of the community.

15. Is there a need for new laws that formally ggaee supported decision-making? How
should any supported decision-making laws operate?

VALS' Mental Health Act 198@&Review submission argued in support of moves tdwa
‘supported’ decision making model in place of astitbted decision making model as the former
takes the patient’'s preferences and opinions imwownt. This is an area where advanced
statements or advance directives could be usefidagp refer to discussion on advance
statements for further comment).

Each consumer knows best about the lived experiehdieir “illness”. Therefore, decisions
made by others on their behalf will never act adeégly as a substitute for the decisions people
make for themselves when it concerns their own life

This position points to considerations of self-det@ation. Far from being a political catch
phrase used to give impressions of Aboriginal awdrds Strait Islander consideration, self-
determination is a crucially important issue tolamgy’s ongoing wellbeing.

16. Should VCAT have the power to review individiedisions made by guardians and
administrators? If so, who should be able to aslafoeview of a decision?

VALS considers review of decisions and administiatessential for the protection of the best
interest, rights, and safety of the people theesyst designed to assist. Facility to request from
VCAT a review of a decision should be broad andigsraninating.

18. Should there be any changes to the functiodgpawers of the Public Advocate?

13 |bid, p25-26.
Submission to the Victorian Law Reform Commission Guardianship | nformation Paper
May 2010 (sent 14 May 2010)
9



VALS would like to see the community education ashithe Public Advocate role extended to
specifically assist the members of the Aboriginal arorres Strait Islander community in
awareness of the law and their rights under the Act

19. Should there be any changes to the functiansegdures or powers of VCAT?

It is VALS understanding from the Victorian Law Reih Commission that there are attempt to
make VCAT more culturally appropriateand accessible to the Aboriginal and Torres Strait
Islander community. It is felt that VCAT is stillxperienced as culturally alienating. VALS
therefore advocates for further attention to bel gai the accessibility of VCAT on a cultural
level.

20. Should VCAT have the power to appoint a guardia administrator for a person
under 18 years old?

VALS is concerned that a 17-year-old person in r&fem substitute decision-maker falls in a gap
between theChildren, Youth and Families Aanhd theGuardian and Administration Acas they
are too old to have a guardian appointed by thed@m’'s Court and too young to have one
appointed by VCAT under th&uardianship and Administration ACVALS questions the
suggestion that th@uardianship and Administration Abe changed to apply to people under 18
is the best course of action. While this would cotlee gap for some people in need of a
substitute-decision maker, consistency with othegislation in Victoria that considers the
division between juvenile and adult matters atape of 18 should be noted. It may be beneficial
to consider whether the gap is more appropriateleed by theChildren, Youth and Families
Act

26. Directions provided by people in enduring pasver other documents are generally
not legally binding. Should ‘advance directives’oab personal, medical or financial matters
have more authority?

A written statement setting out a person’s wishes @references for future treatment and care in
the event that a person becomes unable to makedgwet$ions can act as a safeguard as well as
an indication of a person’s preferences that casretbre remove treatment and decision
dilemmas of a significant nature.

Advance statements, sometimes referred to as advdinectives, also have the potential to
provide legal protection for individuals and faredi against certain measures as circumstances
change along with the patient’s condition. Enfoldearights through this mechanism would
encourage and signal an improvement in the redogndf the rights of people with a mental
impairment. An advance statement could also proseful when a patient moves between
services. This brings to mind the possibility cftate or national register of advance statements.

In Victoria common law regarding advance directisestatements suggests that when a person
is deemed to be ‘competent’ their advance stateminbe respected (Federation of Community
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Legal Centres 2009}. Once a person is deemed ‘incompetent’ however ditetive is in a
much weaker position. VALS encourages the inclusibthis consideration in the review of the

Guardianship and Administration Act 1986

VALS thanks the VLRC for the invitation to providiee above comments and looks forward to
the VLRC options paper following the current comstibn process.

4 The Federation of Community Legal Centres expitessconsumers are doubtful about this. They sudbas
‘perhaps it is better to suggest that this is respeprinciple rather than respect-in-practiced(B).
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