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About the Victorian Aboriginal Legal Service Co-opeative Limited

The Victorian Aboriginal Legal Service Co-operatitémited (VALS) was established as a
community controlled Co-operative Society in 19¥ALS was established to address the over-
representation of Aboriginal and Torres Straitrigler peoples in the criminal justice system. VALS
plays an important role in providing referrals, ey duty work or case work assistance to
Aboriginal and Torres Strait Islander peoples i 8tate of Victoria. Solicitors at VALS specialise
in one of three areas of law, being criminal lammfly law and civil law. VALS maintains a strong
client service focus which is achieved throughrtiie of Client Service Officer (CSO). CSOs act as
a bridge between the legal system and the Aboligind Torres Strait Islander community.

VALS is actively involved in community educatiorsearch and advocacy around law reform and
policy development. VALS strives to:

a) Promote social justice for Aboriginal and Torrega$tislander peoples;

b) Promote the right of Indigenous Australians to emgaonent, identity and culture;

c) Ensure that Indigenous Australians enjoy theirtdglare aware of their responsibilities
under the law and have access to appropriate gdssestance and representation;

d) Reduce the disproportionate involvement of IndigenAustralians in the criminal justice
system; and

e) Promote the review of legislation and other pradiowvhich discriminate against
Indigenous Australians.



Introduction

The current submission draws upon the expertiseeshbers of VALS’ policy reform, research and
advocacy unit who have been involved in consultatamd reform processes relevant to child
protection matters in previous years as well as 8/Aamily Law Solicitor who has carriage of the
majority of child protection matters. VALS has alparticipated in a consultation with the
Federation of Community Legal Centres (Vic) (FCL@)the Victorian Law Reform Commission
(VLRC) on the 18 March 2010 as a member of the FCLC Child Protediitorking Group.

VALS, the FCLC and members of the FCLC Child Protec Working Group support similar
reforms and hold similar concerns in relation te tild protection legislative arrangements and
therefore this submission may reiterate some opthets the FCLC submission puts forward as a
result of collaboration. This submission is des@yt@ supplement the broad feedback provided to
the VLRC in said consultation with members of tii&E Child Protection Working Group.

There is concern within the sector that the curremtew is occurring before measures within the
Children, Youth and Families Act 200fave been implemented and before the findingshef t
current KPMG review of the€hildren, Youth and Families Act 20@%e finalised. There is also
concern as to why the VLRC review of tBuardianship and Administration Act 19&®d the
review of Victoria’s Child Protection Legislativearangements are occurring separately. There is
scepticism as to why these two reviews are opeyatinsolation.

VALS is aware that the Department of Justice - @and Tribunals Unit is inquiring into options
in which to make the Family Division of the Childfe Court more culturally responsive to Koori
families. It is part of the ‘Children’s Koori Cou¢Eamily Division) Project’. The outcomes of the
project are not public at this stage. VALS CEO, nkrd&Guivarra, is a member of the Project
Management Board of the project. The process atcbmes of the project are extremely relevant
to the VLRC review and should be taken into consitien. VALS is concerned, however, that the
VLRC review is not framed to consider such mattass relevant. VALS is also under the
impression that His Honour Judge Paul Grant, Peesidf the Children’s Court is in the process of
preparing a relevant paper that should be takenciomsideration during the VLRC review process.

We outline some concerns we have with the consuttairocess itself. VALS acknowledges that
the extremely tight timeframe given to the VLRCctory out the consultation process restricted its
ability to produce a substantial discussion padewever, the timeframe with which to consult, the
time afforded to individuals, communities and origations to respond, and the supply of a scant
Information Paper is not reflective of the imporarof the issues under consideration. VALS also
notes the lack of direct consultation with the Cdssion.

VALS equally is concerned about the integrity o fhrocess when articles such as thakhe Age
published on the due date for this submissich April 2010) appear. The article states that a
taskforce has been set up by the Government todoealkays of making the process less adversarial
and reducing court time will be released by the @pment on the %1 April 2010 These
operations should be occurring transparently armbmunction.

Moreover, despite the evidence of the over-reptasien of Aboriginal and Torres Strait Islander
children and young people in the child protectiystem, the Information Paper, its terms of
reference, and the “Options” within the Issues Paflefail to acknowledge this trend as needing

! Nador, C (2010) ‘Mediation to decide a child'stieterestsThe Agel™ April
www.theage.com.au/victoria/mediation-to-decide-ddshbest-interests-20100331-revj.html



specific attention. TheChild Protection Australia 2008-200%eport’'s main findings are that
nationally, evidence shows that:

1. The number of children subject to a notificationcbild abuse or neglect, under care and
protection orders, and out-of-home care are afigis

2. Aboriginal and Torres Strait Islander children aver-represented in all of these aréas.

The report states that although there appearsvie lbeen a real rise in children needing protection,
many factors have played a part. These includetgreaommunity awareness of child abuse,

broadening of definitions of what is consideredalaibuse in various jurisdictions, and changes to
child protection policies and practices. Furtherepdhe report submits that the over-representation
of Aboriginal and Torres Strait Islander childrem the child protection system is even more

complex, and includes:

...the legacy of past policies of the forced remmfadome Aboriginal children from
their families, the intergenerational effects ofyious separations from family and
culture, and poor socioeconomic stafus.

Specifically, the report found that in 2008-2009:

« The rate of Aboriginal and Torres Strait Islandeildren on care and protection orders was
more than 8 times the rate of non-Aboriginal andd® Strait Islander children;

« The rate of Aboriginal and Torres Strait Islandeitdren in out-of-home care was just over
9 times the rate of non-Aboriginal and Torres $tidander children; and

« Aboriginal and Torres Strait Islander children dt& times as likely to be the subject of
substantiations as non-Aboriginal and Torres Stséanhder children.

VALS argues that the challenges faced by commumitjanisations to appropriately consider the
Information Paper for this consultation is manifédd individual members or communities within
the Aboriginal and Torres Strait Islander communiditionally, we consider the omission of
specific reference to the acute relationship of dinal and Torres Strait Islander peoples to the
current child welfare system in Victoria in the dnination Paper may discourage the participation
of Aboriginal and Torres Strait Islander peopleghwihis consultation process.

Despite our disappointment with the consultationcpss, it is pertinent that VALS respond to the
best of its ability to the options provided. Thésaspecially the case when considering the operatio
of Victoria’s child protection system and its rebaship with court, pre-court and post-court

measures. Furthermore, VALS has a keen interesthén success of processes surrounding
Victoria's child protection system in light of ewdce that reveals an intersection between child
protection and juvenile justice systems. For ins¢anthere is considerable literature on the
“developmental pathways” towards crime and othesiadoproblems. Research shows that the
likelihood of an individual becoming involved inirinal activity is influenced by the existence of

risk and protective factors in their family, sch@d community environments with child abuse
and ne4g|ect being of particular significance (withhced removals being one of the main risk

factors).

2 Australian Institute of Health and Welfare (20@)ild protection Australia 2008-200Qanberra: AIHW
3 . .
Ibid p. vii.
* Homel et al (1998) in Libesman and Cunneen (20898eview of International Models for Indigenousitth
Protection’ Austlii Indigenous Law Resourogs/w.austlii.edu.au/au/other/IndigLRes/2002/1/




Libesman and Cunneen highlight that although welfand juvenile justice matters are formally
separated by legislation in all Australian jurigiins, the links between welfare and juvenile jesti
still exist® There are formalised links and similar welfaredtions (i.e. welfare and family support
may operate from the same offices that adminigiermaunity-based programs for young offenders.
This means shared clients). Furthermore, therevidence of the “drift” of children and young
people from the welfare system into the juvenilgtipe system. A New South Wales study in the
mid-1990s found that a young person who was a whtle State was 15 times more likely to end
up in a juvenile detention centre than a non-wardng persofi.The group of State wards who
were identified as Aboriginal and Torres Straitatgler and who appeared before the Children’s
Court for juvenile offences was also dramaticaNgemwrepresented, comprising 37% of all wards
who appeared on criminal mattérs.

The “drift” of young people from welfare into thevienile justice system has also been recognised
by tgle VLRC who found that children with had mukigplacements and limited education as at
risk.

It is envisaged that some of the discussion angesitgpns contained within our submission will
contribute to a trend towards best practice thaiges the child protection/welfare and juvenile
justice divide for Aboriginal and Torres Straitdeter children and young peoples.

This submission will attempt to provide informedropns on all of the items listed under the four
options in the Information Paper; however will fsan the following:

« Option 1 as is related to processes of resolutorchild protection matters by agreement
rather than adjudication. We will discuss the coirrproblems inherent in the currently
utilised Alternative Dispute Resolution (ADR) preses and provide examples of
alternatives to this practice. The apparent undesation of Aboriginal Family Decision
Making (AFDM), despite its success, will also belrbsed.

« Option 2 will be discussed in relation to paremésponsibility contracts and the attendance
of children and young people at proceedings.

+ Option 3 and the call for an Independent Commisamidar Child Protection matters, and
more specifically an Independent Commissioner fbilldC Protection matters involving
Aboriginal and Torres Strait Islander children arading people. Issues around the potential
for some child protection functions to be handee@roto Aboriginal and Torres Strait
Islander organisations/communities will also beradsed.

« Option 4 will be questioned and an argument willlbeéged against a tribunal specialist
division of VCAT for the hearing of child protectianatters in place of the Family Division
of the Children’s Court.

VALS also endorses the Victorian Aboriginal Childr€ Agency (VACCA) in their support for
reforms to the child protection legislative arramgats as far as they are in a manner consistent
with principles including:

® Libesman and Cunneen (2002) op cit.
® For girls, wards were 35 times more likely to ertguvenile detention centre than non-wards. ComityiServices
Commission (1996) in Libesman and Cunneen (2002jtop
7 .
Ibid.
8 VLRC (1997) in Libesman and Cunneen (2002) op cit.



A rights-based approach to child protection, in anmer consistent with the principles
articulated in the Convention on the Rights of @gld, including adherence to best interest
principles (Article 3), the importance of family itikcle 9), the importance of cultural links

(Article 20(3)), the importance of the views of tbkild being taken into account (Article

12) and the need to protect children from harmanbke (Article 19).

+ The emphasis in Victoria’'s child protection system the best interests of the child,
including the cultural connection and safety neafd&boriginal children, as the paramount
consideration in decision-making.

+ Assessment, decision making and planning proceskah utilise the lens of culture, as
articulated in theAboriginal Cultural Competence Framewoflkvhich was written by
VACCA for DHS and the child and family services teeL

+ The need for significant improvements to be madééchild protection system through
increased resources to prevention and early intéiore services. Specific strategies need to
be developed and implemented as a matter of urgenoyduce the overrepresentation of
Aboriginal children in the child protection systehtough an increase in culturally attuned
Aboriginal family services and an enhanced Aboagi@hild Specialist Advice and Support
Service (ACSASS).

« The need for the implementation of Aboriginal ctdilcompetence standards (as articulated
in the Aboriginal Cultural Competence Framewgrfor all DHS Child Protection staff,
lawyers and Magistrates of the Children’s Counsure a culturally responsive service.

« The need for more effective compliance with the &ctelation to the implementation of
cultural support plans which should be seen asjainement for all Aboriginal children who
are subject to substantiation.

« A systemic guarantee that seeking reunificatiorhvigmily when appropriate will be a
priority across the child protection system witheqdate resourcing and training for
professionals to support this guarantee.

« That Aboriginal Child Specialist Advice and Supp&ervice (ACSASS) views will be
given weight in court proceedings in line with fménciple of Aboriginal self-determination
(Section 12 of the Act) and will be resourced appeaiely to give effect to this
responsibility.

+ Accountability of the Department of Human Serviteshe Children’s Court for decisions,
case plan responsibilities, the provision of s&wiand quality standards.

« The establishment of théictorian Children and Young People’s Commissimilependent
of government, to ensure that the rights and wildthef children and young people are
protected and promoted. The Commission should declan appropriately resourced
Aboriginal Child Safety Commissioner.

+ Quality service standards being determined and toi@d by the aforementionddctorian
Children and Young People’s Commission.

® Per VALS personal correspondence with VACCA, 31réha2010, on file.



Context of Reform

It is important that the current reform packagehaf child protection system considers the context
of the previous reform package in 2005 that leadht introduction of theChildren Youth and
Families Act 2008Vic). There are lessons that can be learned frmrudsions in 2004 and 2005
during the law reform consultation process andtpralcexperience of the Act since 2005.

What is significant for the Aboriginal and Torrega® Islander community about the 2005 reform
package of the child protection system is that mafnheir concerns were addressed. For instance,
the Act is reflective of Aboriginal and Torres Sftraslander persons’ aspirations of self-
determination and that children be connected wi#irtculture and community. The Act, includes
the following: Aboriginal Child Placement Principl&boriginal Cultural Plans, Aboriginal Family
Decision Making and section 18 - Secretary may @igh Principal Officer of Aboriginal agency
to act).

However, in 2010 the Aboriginal and Torres Stralahder community finds itself in the following
context:

« Aboriginal and Torres Strait Islander people camirio be over-represented in the child
protection system.

+ progressive reforms in the Act are not being im@atad consistently which is supported
by findings in 2009 of the Ombudsman in its revigthe child protection system that:

...the department is at times not meeting its stegutesponsibilitiesto children at
significant risk of harm. | must in turn concludeat the department is also not
meeting its responsibilities to children under tBdarter of Human Rights and
Responsibilities Ac

This lead the Ombudsman to make recommendation 14:

Establish arrangements to ensure compliance withciice standards and key
statutory obligations such as Best Interests Cdsad? Stability Plans and Cultural
Support Plans. Ensure compliance is subject to peddent scrutiny and regular
auditing by an independent body and the outcomebeasxfe audits are reported to
Parliament'*

Given, that the Ombudsman’s report is the impeglsrd the current review of the child protection
system it is VALS hope that the concerns of the idioal and Torres Strait Islander community
are taken seriously. To put the findings of the @dd#man outlined above in the Aboriginal and
Torres Strait Islander context, and expand uporiititings, the following information is relevant:

« The failure to meet statutory obligations is ardyabresult of lack of accountability of the
Department and the flexibility of the principledating to Aboriginal and Torres Strait
Islander children in the Act that makes the essabfient of accountability mechanisms
difficult. According to the Ombudsman “[i] am comoed that there is no formal reporting
of compliance with statutory requirementsiych as Cultural Plans for Aboriginal children
which is a significant legislative reform?.

9 Brouwer G E (2009PDwn motion investigation into the Department of tnnServices Child

Protection ProgramOmbudsman’s report presented to Parliament 25 ibee 2009, page 82
™ |bid
12 Brouwer (2009) op cit, page 126



« In VALS' discussions with Aboriginal and Torres &trlslander people who practice in the
area of child protection the Aboriginal Child Plawnt Principle and cultural plans are not
being implemented consistently. According to Vi@arAboriginal Child Care Agency in
its submission to the Ombudsman’s review of thédghiotection system: only 20 per cent
of Aboriginal children considered to require a Qudil Plan had one developed” and “[t]he
lack of compliance around the development of Calt@8upport Plans has been a major
concern™?

+ Also, as following the Aboriginal Child Placemenireiple is labour intensive the energy
required to implement is not always realised. Fstance, DHS workers go through the
hierarchy of the Principle working their way dowhmetsteps. However, when it comes to
making decisions about a child 6 months down thektthey do not revisit the hierarchy.
However, family circumstances change and 6 mor#tes it may be possible to work your
way back up the hierarchy to establish placemetibiog.

VALS argues that the principles in the Act thatatel to Aboriginal and Torres Strait Islander

peoples should be implemented and implemented stensiy. VALS adds that the principles can be
strengthened by requiring that the Aboriginal CHichcement Principle be applied universally in

relation to children, whether at an early stagerefadternative dispute resolution is appropriate, o

at a later stage, such as at Court. A flow onggpie is that cultural plans should be universal an

the provision of cultural plans should not be lmditto a guardianship to Secretary Order or long-
term guardianship to Secretary Order (s174).

13 Brouwer (2009) op cit page 77



A Human Rights Based Approach to Victoria’s Child Rotection System

On consultation with the VALS’ Family Law Solicitevho handles the majority of child protection
matters, the overriding concern expressed towagiea number of the questions contained within
the Information Paper was the incorrect philosoghand practical orientation of the way child
protection matters are dealt with before, during after court intervention. To his mind, the system
as it stands operates as an adversarial contesedetparents and the Department of Human
Services (DHS). This contest allows no room for Wioice of the person of central interest: the
child.

Tali Gal (2009) notes that the introduction of ghts-based discourse internationally has had a
remarkable impact by making children, for the fiiste, visible stakeholders in decision making

processed! Traditionally the most disenfranchised party ie tthild protection process, a human

rights discourse is important not only becausefiects respect for children and young people as
human l:l)seings and as equal members of society,dsulso be a vehicle to structurally empower

children.

In ratifying the Convention of the Rights of theild(CROC), Australia made commitments to the
care and protection of its children. CRC articlbattmost obviously apply to child protection
considerations include the following:

« States Parties shall take all appropriate legigatadministrative, social and educational
measures to protect the child from all forms of9bgl or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment odabgtion, including sexual abuse, while
in the care of parent(s), legal guardian(s) or atfaer person who has the care of the child
(Article 19(2)).

« Such protective measures should, as appropriatdyude effective procedures for the
establishment of social programmes to provide rssegssupport for the child and for those
who have the care of the child, as well as for otfems of prevention and for
identification, reporting, referral, investigatianeatment and follow-up of instances of child
maltreatment described heretofore, and, as appiteprior judicial involvement (Article
19(2).

» States Parties shall ensure that a child shalbaseparated from his or her parents against
their will, except when competent authorities sabjéo judicial review determine, in
accordance with applicable law and procedures,siinett separation is necessary for the best
interests of the child (Article 9(1)).

+ Such determination may be necessary in a parti@aae such as one involving abuse or
neglect of the child by the parents, or one wheee garents are living separately and a
decision must be made as to the child's place sMfieace. In any proceedings pursuant to
paragraph 1 of the present article, all interegiadies shall be given an opportunity to
participate in the proceedings and make their vikewavn (Article 9 (2)).

. States Parties shall in accordance with their natitaws ensure alternative care for such a
child (Article 20(2)).

14 Gal T (2009) ‘Restorative Child Protection’ Papegsented to the Law Faculty Seminar, The Hebreivesity,
Jerusalem, 16 December 20t€o://law.huji.ac.il/upload/Restorative Child Ryotion FacultySeminar.doc
15 Federle (1995) in Gal (2009)
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Such care could include, inter alia, foster placetnkafalah of Islamic law, adoption or if
necessary placement in suitable institutions fa ¢tlare of children. When considering
solutions, due regard shall be paid to the deditylmf continuity in a child's upbringing
and to the child's ethnic, religious, cultural dinduistic background (Article 20(3)).

In those States in which ethnic, religious or liisgja minorities or persons of indigenous
origin exist, a child belonging to such a minoritywho is indigenous shall not be denied
the right, in community with other members of hisher group, to enjoy his or her own
culture, to profess and practise his or her owigiml, or to use his or her own language
(Article 30)

Importantly, the CROC provides a broad framework citfizenship for children through the
introduction of theparticipation principleor theparticipation right(below).

States Parties shall assure to the child who ialdapof forming his or her own views the
right to express those views freely in all matt@ifecting the child, the views of the child
being given due weight in accordance with the agkmaturity of the child (Article 12(1)).

For this purpose, the child shall in particulardvevided the opportunity to be heard in any
judicial and administrative proceedings affectime tchild, either directly, or through a
representative or an appropriate body, in a manassistent with the procedural rules of
national law (Article 12(2)).

Considering the practical meaning and implicatiohthe participation right, VALS questions how
children certain ages are to be regarded as comtpaaeticipants. This will be further explored in
Option 1 item 1.2 and Option 2 item 2.12. Otheevaht articles within the CRC will be referenced

in relation to the Information Paper Options throogt the submission.

We suggest, as others have done, that one of thnsato building better policy and practice
responses within the child protection system iswiag children are viewetf. We suggest that a

reconceptualisation of children and young peoptele and relationship with adults in the child
protection system through a holistic interpretatdinuman rights is one way to move forward in a

positive direction.

16 Bessell S and Gal T (2007) ‘Forming Partnershie Human Rights of Children in Need of Care anatdation’
Crawford School of Economics and Government, Paity Government Discussion Pagrl-21
www.crawford.anu.edu.au/degrees/pogo/discussiorergApDP07-06.pdf
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Response to the VLRC Information Paper

Option 1

New processes that may assist the resolution of kthprotection matters by agreement rather
than by adjudication.

VALS notes the work of Tali Gal that identifies lthwelfare systems as suffering from, in varying
degrees, six shortcomings which VALS believes dgerfar the most part, in Victoria today. The
six shortcomings are as follows:

1) Parents and State representatives engage withvansadal environment, constructing their
relationship as adversarial and hostile.

2) Procedural rules grant parents (and sometimesrehiicpportunities to state their opinions
and receive information, but maintain the full dgmn making power in the hands of State
authorities.

3) State-initiated plans in varying stages of the gsscproduce referrals to “generic” available
services.

4) An emphasis on the individual, negative rightshef $takeholders.

5) A presumption of rationality as a threshold fortggpation in decision making processes.

6) Extensis\{?e use of “top-down” regulation, with proceal rules guiding every stage of the
process.

VALS is highly supportive of initiatives that assihe resolution of child protection matters by
agreement rather than by adjudication. Reviews @parts into the delivery of child welfare
services to Aboriginal and Torres Strait Islandeis#halians and Indigenous communities overseas
have found that conventional individualistic respes to children’s wellbeing do not substantially
improve conditions for these communities and thatae holistic and community based response
is required® Within the following responses to Option 1 itetWALS will highlight areas for
improvement in current systems and areas for reformotential future systems.

1.1 Do you think that the current dispute resolutim conference procedure in the Family
Division of the Children’s Court operates effectivéy?

It can be argued that the dispute resolution pseesit sits within the child protection system
Victoria serves some purposes such as a pre-coftlesh where issues can be clarified and
narrowed thereby reducing the length of contestatihgs. However, as a genuine opportunity for
collaboration and meaningful resolution of issuég tcurrent dispute resolution conference
procedure in the Family Division of the Childrei€eurt does not operate effectively. The process
is overly legalistic, adversarial and effectivelytp people on trial. VALS’ Family Law Solicitor for
child protection matters describes his experiesceesng much like in a contest hearing, i.e. dlis
about winning the case and is not focused on theréance and needs of the child.

It is important that dispute resolution is cultlyahppropriate. Culturally appropriate dispute
resolution practices will differ from one Aboriginand Torres Straight Islander community to the
next. Therefore the following examples of culturappropriate dispute resolution practices will be
generalised, and may not apply to all Aboriginad diorres Straight Islander communities.

17 Gal (2009) op cit.
18 |ibesman (2004) op cit.
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A VALS' internship research papeExploring culturally appropriate dispute resolutiofor
Aboriginal and Torres Strait Islander peopldscusses how Aboriginal and Torres Strait Islande
values differ to Western specific dispute resohuiinciplest® This research argues that there must
be more emphasis on separateness of Aboriginalrarrés Strait Islander dispute resolution from
mainstream dispute resolution. It has been higldguchented that the Western style of dispute
resolution is culturally alienating because it does fit with Aboriginal and Torres Strait Islander
values® It is argued that mainstreaming Aboriginal and r&srStrait Islander parties through
Western specific dispute resolution processespeilpetuate the distrust towards the process.

The research paper highlights how Aboriginal andd@®Strait Islander dispute resolution practices
consist of a co-operative process where discussimbased on consensus rather that authoritarian
procedural requirements. The procedures are fiexiiiformal and decisions are made for the
community, by the community, rather than by theviiutial

The aspect of neutrality and impartiality in dispuésolution processes also needs to be addressed
from a culturally considered point of view. It igyaed that the insistence of mediator neutrality is
Western preference and may not be appropriatesidboriginal and Torres Strait Islander context.
For example:

« Given the detailed and complex structures of Abpaband Torres Strait Islander family
networks, kinship obligations, and far reaching ommity knowledge (the “Koori
Grapevine”), it may be hard or impossible to fincc@mpletely neutral Aboriginal and
Torres Strait Islander mediat@r.

« It has been argued that lack of mediator neutraldp result in positive outcomes for
disputants. In an inquiry into ADR, an AboriginaldaTorres Strait Islander Elder outlined
an example of this. Speaking about a young man Wwecause of his surname, thought it
was appropriate to continue committing crimes beeahis is what everyone in his family
does. The Elder knew the boy’s ancestry and rerdindien that he belonged to a
background of esteemed Aboriginal and Torres Stislander servicemen. She was
therefore able to convince the young man that he mat doing the right thing by his
ancestry?> Although this example was not relayed in the cxingé mediation as it applies
to the dispute resolution conferences in the cpilatection system, it illustrates the point
that relations and direct knowledge of parties dansome instances, work to generate
positive outcomes in Aboriginal and Torres Straidhder communities.

« It should be noted that not all Aboriginal and BarfStrait Islander parties to a matter prefer
Aboriginal and Torres Strait Islander mediatorsliators. In some circumstances a party
may prefer more neutral mediators with no commubhitis. In some cases, kinship ties
may create pressure within the situation leadingntaindesirable outcome.

Kelly (2007) argues thaimpartiality, rather than neutrality, is the essential ingnedior fair
Aboriginal and Torres Strait Islander dispute reioh?* Impartiality refers more directly to issues
of fairness and even-headedness and addressimgraunication process. Care obviously needs
to be taken to affirm to parties that the medi&ailitator is there to assist the process rathant

9 Victorian Aboriginal Legal Service Cooperative lited (2009)Exploring culturally appropriate dispute resolution
for Aboriginal and Torres Strait Islander peoplelbourne: VALS

20 Behrendt L (1995Mboriginal Dispute ResolutioBydney: Butterworths.

ZLVVALS (2009) op cit.

22 Cunneen et al (2005) in VALS (2009) op cit.

2 Alternative Dispute Resolution Inquiry (2008ictorian Law Reform Committedelbourne: June 30 transcript.

%4 Kelly L (2007) ‘Mediation in Aboriginal Communitie Familiar Dilemmas, Fresh Developmenisligenous Law
Bulletin 28(6): 14.
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solve the dispute itself. The issue of mediatoraniplity should therefore remain flexible enough
to be determined upon a case-by-case Basis.

Communication difficulties may produce problems wiadtempting to settle disputes within some
Aboriginal and Torres Straight Islander communits way of mainstream methods. For this
reason, it may be more culturally appropriate fspdte resolution procedures in Aboriginal and
Torres Straight Islander communities to cater liig.tThis can be done by involving local people or
Elders who speak the local language, or Aborigitradlish, in the decision making process.

The involvement of respected local people of authar Elders in resolving disputes is culturally
appropriate not only in a practical context bugitraditional cultural context as well. In contrést
mainstream dispute resolution procedures and counesre facilitators or decision makers are
impatrtial, it may be desirable in some circumstartoehave the settlement of disputes facilitated by
an Elderzzgvho is respected, involved in and intinyad@vare of the issues surrounding the dispute in
questiort.

For any dispute resolution process to be culturatigropriate to a particular Aboriginal and Torres
Straight Islander community it must be flexiblemust be able to deal with a range of issues. The
process must also be flexible in regard to the arhotipeople who may wish to be involved in the
problem solving process, as disputes in Aborigarad Torres Straight Islander communities may
be seen as a “group rather than an individualoresipility”.?’ Flexibility in this regard may also be
culturally appropriate due to family structurese tikes of which were discussed earlier. Flexipilit

is also important so that the dispute resolutiatess can change and adapt when confronted with
unanticipated cultural issues which at first may @ apparerft

1.2 How could the current dispute resolution procedre be improved?

While VALS advocates for a more culturally apprepei method of resolution of child protection

matters that can be found in examples of Familyugr@onferencing found in New Zealand and
Aboriginal Family Decision Making such as that it of the Rumbalara Aboriginal Co-operative,

for the purpose of item 1.2 we will base our comteamn improvements that can be made in the
ADR system currently in place (suggestions for mefavill be discussed in the Option 1 questions
to follow).

With our comments on the process of ADR above, VAke8eves improvements should start with
the removal of the current focus of ADR, that igligpute.VALS’ Family Law Solicitor for child
protection matters describes the dispute resolyitonedure as being set up for DHS and himself
(most commonly representing the mother) to haverdest. There is no facility for consideration
for the child’'s view. Collaboration is diminisheldrdugh the inherent pressure of the situation. For
instance, VALS’ Family Law Solicitor states thaetfamily, their representation and DHS are all
aware that if a dispute resolution conference dbashieve outcomes, then a contest in court is the
only alternative. This happens where the dispuselution conference system is seen to have run
out of room to negotiate and there is no avenugrfogression.

Another concern for the current operation of disgéisolution conferences is the marginalisation of
the voice of the child. VALS argues that practiéeallowing a child to participate in conferencing
on the basis of age acts as an artificial bar@errently set at the age of 7, this practice dass n

%5 Cunnen et al (2005) in VALS (2009) op cit.

% gpencer, D., & Altobelli, T. (2005pispute Resolution in Australia; Cases, Commengeny Materials Sydney:
Lawbook Co.

27 bid, p.449.

2 \VALS (2010) unpublished internship research
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consider the maturity or ability of the child to pegss themselves in person or through an
advocate/representative. The child’s voice is dtifaised based on an arbitrary number.

It can be argued that this measure fails to adioeobligations under the CROC atrticles below:

States Parties shall assure to the child who ialdapof forming his or her own views the
right to express those views freely in all mattaffecting the child, the views of the child
being given due weight in accordance with the agkraaturity of the child (Article 12(1)).

For this purpose, the child shall in particulardrevided the opportunity to be heard in any
judicial and administrative proceedings affectitng tchild, either directly, or through a
representative or an appropriate body, in a manassistent with the procedural rules of
national law (Article 12(2)).

Please refer to Option 2, item 2.12 for furthercdssion regarding the relationship between
participation rights of children and young peoptel éhe consideration of competent participants.

The current dispute resolution conferences are ptethas being less adversarial on account of the
increased balance of power between DHS and then§gyend thereby being a more participatory
mechanism. VALS argues that there is a great @iffee between merely having a soundboard for
children, parents and families and providing aytrebllaborative avenue for input and decision
making. This can be considered in the CROC artiblel®w which specifically introduces the
centrality of the family, including the extendednfidy.

States Parties undertake to ensure the child stotbgtion and care as is necessary for his
or her well-being, taking into account the rightsdaduties of his or her parents, legal

guardians, or other individuals legally responsiblehim or her, and, to this end, shall take

all appropriate legislative and administrative meas (Article 3(2)).

States Parties shall respect the responsibilitiggits and duties of parents or, where
applicable, the members of the extended family @nmunity as provided for by local

custom, legal guardians or other persons legaBipamsible for the child, to provide, in a
manner consistent with the evolving capacities lt# thild, appropriate direction and
guidance in the exercise by the child of the rigeisognized in the present Convention
(Article 5).

We therefore advocate, if the current dispute te¢g&wl procedure were to stay, that:

There be opportunity to re-convene a conferenai€omes are not achieved in the first
seating;

conferences be available as an option that pardie®nter into voluntarily;

conferences be preserved as a pre-copitibn and not be used as a gate-keeping tool to
formal court process;

there be availability of Aboriginal and Torres $tilalander facilitators/convenors for a co-
mediator model;

facilitators/convenors should be independent of BHS

dispute resolution conferences facilitate, wherprayriate, the views of the child either
through presence at the conference or throughgeptation; and

there be weight given to the parent(s) and thel¢hibecision making.

2 For example facilitators in South Australia arepbsged by the courts rather than by the child mios service.
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1.3 What other ADR processes could be used for ctiprotection matters?

Family Group Conferences were first legislated iiorNew Zealand in 1989 and exist as a
significant innovation in child protection practiddew Zealand’s Family Group Conferencing is a
model that has shown the capacity to involve famiknd communities in a collaborative approach
to child welfare concern®. The underlying philosophy that lead to the intretibn of family
conferencing is that nuclear families and their imailate communities, such as extended family and
friends, have a right to be involved in making dems about their children. Furthermore, the
empowerment of the extended community to solve Iprob is more likely to result in better
outcomes for childreft:

The conference itself is arranged and facilitatetléw Zealand by a specialist Care and Protection
Coordinator (employed directly by Child, Youth aRamily, the statutory Child Protection Agency
in New Zealand) who together with the family williig together: the young person/child; their
advocate or legal representative; the parentsndete family members; any support person the
family wishes; and the referring care and protectiorker. These people are entitled by law to
attend the conferenc®@.

The conferences as they exist in New Zealand aenéally a decision-making forum that have the
power to decide whether or not a child is in nekdrotection and how needs can be addressed. In
order for a decision to be reached, there needsetonanimous agreement between all parties
(including the facilitator and the child protectiomorker). The decisions made within these
conferences have a legal status and therefore gimimébesser status than that of a court decision.
If an agreement is reached, unless it is impraoticanconsistent with the relevant Act, then Child
Youth and Families is obliged to put the agreemieta practice®® If an agreement cannot be
reached in the conference, then the conferenceeaaconvened or the case referred to court.

The New Zealand conferencing model has been descils “high tariff’ legal intervention by
some because (amongst other things) it is intrusivé should only be used where there are
significant concernd’ This is partly due to the decision-making powefrshe conference that are
equivalent to a court decision.

There is debate in New Zealand around concernsiefpbsitioning of conferences in the child
protection system. While it is contended that themes merits to conducting conferences earlier in
the child protection process, the concern is tloaferences are often used fairly late in the child
protection process because of their status asgh ‘tiairiff” intervention and that family problems
may have become more entrenched by the time thHeremte occurs and that it would be desirable
to harness the capacity of the extended family naacher on. This argument is relevant to item 1.6
of Option 1 of the Information Paper.

Harris argues that in most (but not all) Australjanisdictions, family conferences are not offered
to families on a routine basis in the belief ttahilies have the right to engage in this way praor
court orders being sought. Australian models haverdged heavily from the New Zealand model
as follows®

%0 Harris N (2008) ‘Family group conferencing in Awta 15 years onAustralian Institute of Family Studies: Child
Abuse Prevention Issues. 27, pp.1-19.
31 i
Ibid.
%2 pid.
 Ibid.
34 Connolly (2006) in Harris (2008) op cit.
% Per Harris (2008) op cit.
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« In the power of conferences as decision-makingnfistu
« Through the lower status of conference outcomes.

« Agreement of the child protection worker has tofdmhcoming in New Zealand (however
negotiation about what is deemed necessary ocdtingvthe conference). In cases where
agreements are reached, these are legal outcorabtsahnot be summarily dismissed
subsequent to the meeting. This is in stark contcaQueensland where case plans out of
conferences can be simply amended later by the rdeeat, or in South Australia where
the Department will often proceed to court despiter agreement at a conference.

The degree to which governments provide familied #reir immediate communities the
opportunity to solve problems through dialogue @odperation prior to taking more coercive
action is significant. Conferences can only playeay partial role in doing so if they are not
offered to all families and if departments are nommitted to implementing decisions that are
made within them. Thus, it would seem that Austnaljurisdictions have implemented
conferencing in ways that fall short of the systeéerempowerment of empowerment of families
that is envisaged in the New Zealand Mdfel.

Huntsman (2006) proposes that Family Group Contengrhas the potential to:

+ be an effective tool fofulfilling statutory responsibilities by responding to individual and
family situations and involving families in creagisolutions to social problems;

« improve family attitudes to child protection authorities especially wherisgid in facing
cases which require cultural and family issuesetmégotiated;

. becost-effective as it avoids the use of courts; and

+ be looked at and adoptead a systemic level that balances and moves between family
decision-making and state enforcem&nt.

VALS argues that the use of conferencing mechanfemshild protection systems in Victoria is
very limited and should be invested in as a pretemethod of resolution by agreement at an early
intervention stage. The best model of this kind banfound in the Aboriginal and Torres Strait
Islander Family Decision Making program outlineddve While this program is strongly geared
towards the engagement of members of the Aborigindl Torres Strait Islander community, we
argue that there are many elements to this apprtfethcould be applied to benefit all parents,
children, families and communities coming into @mttwith Victoria’s child protection system.

The Aboriginal and Torres Strait Islander commusitple in decision-making has been formalised
in the Children, Youth and Families Act 20Q¥ic). The Aboriginal and Torres Strait Islander
Family Decision Making Program (commonly referrecat Aboriginal Family Decision Making or
ADFM) is a process that has been evaluated anddfsuncessful. It has been expressed by people
involved in responding to the VLRC review processl &/ALS’ lawyer, however, that despite
support for the use and expansion of this mechan&BiFM is not being utilised for child

% Harris (2008) op cit, p. 14.

3" Huntsman L (2006framily group conferencing in a child welfare coritexA review of the literaturblew South
Wales: Centre for Parenting & Research, Fundingu&iBess Analysis Division, NSW Department of Comityun
Services

www.dhcs.act.gov.au/ _data/assets/pdf_file/000&884terature_review_on_family Group_Conferencimj.p
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protection matters in Victoria in practice. Acdimg to VALS’ solicitor, he has never appeared at
an AFDM conference.

The ADFM program at Rumbalara is an example of @siten-making forum for child protection
matters that operates in the spirit of self-detaation. Much more than a simplistic solution driven
mechanism, this ADFM program settles issues fromhale-of-community perspective where
collaboration is key and responsibility for the sess of agreed outcomes is shared. An evaluation
report for the Rumbalara Aboriginal Cooperative iteéd and the Department of Human Services -
Child Protection reported the followir§:

Acceptance and strength

There is a very high level of acceptance of thgrm due to its ability to deliver effective
outcomes for children and young people.

Benefits were found through utilising a model tlwapitalises on the strength of the
Aboriginal and Torres Strait Islander communityattls, the family base and family ties.

Outcomes data

Of the 12 cases that went through the AFDM proeg¢sbe time of evaluation, none had a
requirement to seek a Protection Application fréma Children’s Court. Furthermore, none
of the 12 cases progressed under the AFDM progesulted in re-notification. This is
significant in light of the Aboriginal and Torredr&t Islander Re-notification Case Audit,
Data Summary Report that illustrated that on awerdg re-notifications following initial
notification®

In the view of those working within DHS Child Prot®n, under the previous management
system, of the 12 families that presented for tRé®® program, 80% of the cases would
have resulted in an application to the Childrentai€ for a protective court order and most
likely placed outside the famif}.

Early intervention

In the Aboriginal and Torres Strait Islander ReHimmztion Case Audit, Data Summary
Report (paragraph 2.2) it was illustrated that nalisints selected for detailed review were
under 5 years of age at the time of the first rfoaifon, with 23.5% of notifications
occurring before the child’s®birthday?! It is significant when considering that of the 12
ADFM program cases, 33% of the children involvedevender the age of 24 months. It is
therefore evident that the program is impactingtaably in the early stages in what would
have been the commencement of ongoing re-notificathad previous methods of dealing
with child protection been utilised.

It is of note that AFDM staff indicated that on as®n, the AFDM program/model had
been used in situations where notifications have eururred. Instead, the family in

% The following lists regarding the AFDM model opiéng out of Rumbalara in Shepparton are derivethfrbingage
International (2003ATSI Family Decision making Program Evaluation: Agaching Families Together 2002
Evaluation report for the Rumbalara Aboriginal Cergiive Ltd. And the Department of Human Servic&hild
Protection.

39(2002) per Lingage International (2003) op cit.

“0 Information provided by DHS Child Protection staféo indicates that in excess of 50% of thosedoil would have
been placed with non-Aboriginal and Torres Strsliider families, Per Lingage International (2003 Xit.

“1(2002) per Lingage International (2003) op cit.

18



recognising the benefits of using the AFDM modeal hequested assistance. The outcome
from those situations was better resolution oféssmpacting on children within the family.

Outcomes for Koori Families

The majority of those interviewed as part of theleation who had been closely involved in
the development and implementation of the AFDM paog from DHS Child Protection,
Rumbalara Aboriginal Cooperative and the familiesnselves, indicated that the program
was ‘the most significant improvement in servicdiviey in terms of outcomes for ATSI
children at risk that had ever been experiencekimthe ATSI community*?

Those interviewed whose family had been directhypasted by the AFDM program
highlighted the following critical points that ast&d in making the model more effective:

- Family members felt they were listened to and Héeteve input to the process.

- Family members understood that children were &tarsd there was a requirement
to eliminate that risk.

- The environment which the AFDM program took placasvguch that families were
not threatened. They chose the venue.

- The model allowed all possible mechanism and sumpa@ilable within the family
that could address key issues to be identified.

- Families viewed the process as being communityedrigand not driven by DHS
Child Protection, therefore they did not feel tfedmeone was about to steal their

children”.*®

- The presence of Elders at the meetings provide@pipeopriate level of community
legitimacy to the process and facilitated accemarid¢he process.

Involvement with the courts

Staff at the local Magistrates’ Court (Sheppartwhp deal with Children’s Court issues in
the Hume region indicated that there had beenfggnt downturn in the number of child
protection related court appearances in the regiioce November 2002 when the program
commenced (the evaluation was completed in 20Q3jt @& the court system also indicated
that t£14e “treadmilling” of cases they had in thetp@ppeared to have stoped since November
2002:

Staff working within the courts in Shepparton idéed the parallel between the model
utilised for the ADFM program and the Koori Coucheme which has been successfully
implemented in the Shepparton area.

During the evaluation, discussions with officialadathe Melbourne Children’s Court
explained the AFDM program model. These officiadal lseen the Koori Court in practice
within Shepparton and expressed an interest imsint the Koori Court experience and

2| ingage International (2003) op cit, p.24.
3 bid, p. 25.
“4 Detailed figures were not available to the evatumat
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applying it to the Children’s Court experience wigspect to Aboriginal and Torres Strait
Islander children within the State.

The Courts and Tribunal Unit of the Departmentudtite, in response to a directive of the
Aboriginal Justice Forum, has commenced inquirintp ithe possibility of a Children’s
Koori Court (Family Division). This is one of thaptions mentioned in a discussion paper
produced by the Unit, but which is not public aststage. VALS can see merit in creating
an option to go to a Children’s Koori Court (Famyvision) after a AFDM, or other
process. Please see discussion of Children’s Koauit below in relation to option 4.

Child protection/juvenile justice intersection

It was revealed through discussions with juvenilgstice system officials at Parkville,

Turana and the Hume Regional Aboriginal Advisoryn@aittee that in their experience,

most Aboriginal and Torres Strait Islander childesmd youths in the juvenile justice system
had been placed in foster care.

It was their opinion that there would be a sigmificreduction in the number of children and
youths involved in the juvenile justice system ffildren were not placed in foster care,
especially outside the Aboriginal and Torres Stisliinder family environment and were
instead were cared for within their Aboriginal afares Strait Islander family.

Time and cost effectiveness

Discussions the evaluators had with DHS Child Rtade and Rumbalara Aboriginal
Cooperative staff indicated that the inclusion eheralist and specialist support agency
representatives in the program saved up to 2 mantkerms of timely provision of those
support services.

The Aboriginal and Torres Strait Islander Re-no#ifions Case Audit, Data Summary

Report (2002) illustrates that based on past daere has been an average of 3.1 re-
notifications per client. This would mean that bét12 families who had been engaged in
the AFDM program, 9 of the cases would have goneptot and there would have been on
average up to 3 re-notifications (had the AFDM paog not been used). It could be argued
that this could potentially result in excess off26tection applications before the court over
an extended period.

Specific data with respect to the cost of protecapplications in the Children’s Court was
unavailable. DHS staff indicated, however, thabwarage 2 days processing by DHS Child
Protection staff is required for each case in aaldito the court time and resources. Also, on
average 21 solicitor hours are required for eace ad which the State bears the cost in
almost all cases. On average a case requires s day't time, sometimes over three or four
sittings.

Therefore using conservative figures, in the 4 merietween November 2002 (program
commencement) and March 2003 (evaluation) for Sesasppearing in court on one
occasion, in excess of $30,960 has been savedurt aod DHS resources alone. This
represents a saving of $92,880 annually.

It is also argued that further savings can be ntageto decreases in juvenile justice costs.

Discussions during the evaluation with youth woskier the Shepparton area indicated that
on average 120 young Aboriginal and Torres Stsdétnider alleged offenders annually are
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involved in the juvenile justice system. Of thosmuyg alleged offenders, 12 eventually
have orders made against them, resulting in 3bmidg placed in custody each year.

The annual cost of maintaining a young person istady in the region is $135,000
annually. Therefore each year the cost of maimginjioung offenders in custody in the
Shepparton region is between $405,000 and $45&60600ally. Discussions with juvenile
justice system staff indicate it is reasonable s$sume that the AFDM program will
significantly reduce the numbers of juvenile offerelwho go into custody by a minimum
of 30%. Therefore the savings annually would bevben $121,500 and $162,000.

Overall annual savings to the State due to thedlniction of the AFDM program including:
Court, Departmental and Legal Service savings; adsmd foster care allowance charged;
decrease in juvenile justice costs; internal ars® caanagement/time of DHS staff and cost
for the project and funding of the Cooperative $884,780 (net savings $233,051).

Key factors for success of this program were foimstude the following:

+ Ownership of the program by the Aboriginal and ®€errStrait Islander community
established by:

- Involvement of the Aboriginal and Torres Straitalstier community in developing,
implementing and monitoring the progression of pnecess. This showed respect
for their input as a community.

- The respect each player has for one another asmigrated in the equal standing of
partners from the Rumbalara Aboriginal CooperatBaexri Family Preservation and
the Department of Human Services.

« The presence of a strong Aboriginal and TorresitSgnder community based health and
welfare organisation (Rumbalara) that is capableeifig an effective partner with DHS.

« Recognition of the respect and understanding thier&lhave within the Aboriginal and
Torres Strait Islander community and their unigosifon in the development and running
process that maximises the benefits of their cduarsginfluence.

« The voluntary nature of Aboriginal and Torres Stialander families’ involvement in the
family decision making process as it ensures thelis’ commitment to the process.

« The ability of the family to have effective inputto the process. This is enhanced through
the families’ better understanding of the process the trust that the presence of Elders
engenders.

- The clear identification of the required outcomgsHS and others in terms of “bottom
lines” that must be achieved and the appreciatfdhase by all concerned. It is understood
that the welfare of children is pre-eminent and-negotiable.

- The family decision making process itself allows family and others to better understand
the issues, the outcomes required and facilitates identification of extended family
resources and input. This is supported by exteagaincy assistance that is required to
achieve the “bottom line”.
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The focus of the families’ endeavours is the welfaf the children and the maintenance of
children within the community and the culture.

The process allows for key generalist and spetisilipport services to have simultaneous
exposure to the key issues and outcomes requirkd. @nhsures a clear, unambiguous
understanding of the issues, outcomes required, taadtimelines in the provision of
essential support services.

The course of action for “bottom line outcomes” floe family and the key support services
are agreed by the families (in a non-pressure enrient) and endorsed by all key parties —
DHS Child Protection, Rumbalara Aboriginal CoopmeBurri Family Preservation and
support agencies.

The presence of an authorised DHS Child Prote@fiiter, capable of providing approval

to the outcomes and means of achieving those oasdas identified by the family and

other stakeholders) at the family decision makiregtings. This facility is listed as essential
to the programs success.

Effective follow-up provided by the family decisiomaking staff ensure all actions,
undertakings and support agreed to are upheldgedvi

The level of respect generated by all stakeholdersthe Aboriginal Family Decision
Making Model is such that where it has not beersinbs to achieve the outcomes of the
first meeting, or where the agreed actions havehean followed through, stakeholders
have sufficient confidence to re-convene a meetingitilise the same process to work
towards a better solution.

Following the comprehensive evaluation of the AFPkbgram the following recommendations,
among others, were made:

The program should be funded on a long term basis.

In selecting other geographical areas where the MIPFogram may be migrated, capacity
building to enhance the capabilites of those Adioal and Torres Strait Islander
communities should be considered as a prerequisite.

In migrating the program to other Aboriginal andriBs Strait Islander communities,
Rumbalara Aboriginal Cooperative’s role should lwed as aexample not as anodelas
each community would require differentiated proeesemphasis added).

Processes whereby families are notified of theoop®f using the program should be
reviewed in order to improve the take-up of thegpaon.

The support services that assist the program shmuldviewed annually or when case loads
increase significantly to ensure their adequacy.

VACCA representation at the first visit to the fayrfiollowing a notification is critical, and
every endeavour should be made to ensure thesuHigent resources to do so.

Information gathering, handling and storing proessshould be audited to ensure they
provide appropriate levels of privacy.
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« Data related to court case numbers and costs apdridgental costs associated with the
provision of Child Protection Services and the Bmn of support services should be
collated in order to provide comprehensive, aceuaid quantifiable summation of the
impact of policy initiatives.

VALS considers the Rumbalara AFDM program a shiftiealing with child protection matters as
aligning with a restorative justice movement thastérs wellbeing and empowerment, shared
interests and the strengths of children, young lgedamilies and their communities. A restorative
reform is theoretically linked to a broader shiftéapproaches to governance from the centralised,
formal, top-down state regulation regime to a malealistic, informal, participatory, bottom-up
decentralised regime that:

+ Recognises interdependencies between various actopsiring them to work together in
search of mutual goals;

+ Replaces the adversarial nature of win-lose sinatiwith a collaborative nature of
governance that leads to win-win situatiéns;

+ Seeks to repair harm in ways that meet the wishdsnaeds of the stakeholders through a
shared and equal decision making proéésmd

+ Represents a move within the child protection sydiea state-parent-child relationship that
moves away from adversarial engagements and emveonin exchange for a family-
centred, informal and collaborative engagement wfisters mutual trusf.

Another restorative feature of the Rumbalara AFDidgpam is that key stakeholders are involved
in determining appropriate responses in orderachrea consensual plan in an informal and flexible
way. The following fundamental assumption in theqgpice of child protection Family Group
Conferences below relates very closely to the tatean and operation of Rumbalara’s AFDM
program:

...the family, in its broad definition as to includgatives and close supporters, is the
most suitable forum to make decisions regardingcthitgl in need of protection and to

monitor the implementation of those decisions. &fee FGCs...involve the active
participation of the child, nuclear and extendednfly and other close friends and

concerned adults. Social workers and other protesss provide information about

available services and resources, but are geneetlyected to refrain from dominating
the discussion and suggesting solutions. The famhigrefore, is empowered to find its
own strengths to secure the wellbeing and safetiyeo€hild*®

AFDM model above rings strong comparisons withcées within the CRC, such as with their
periodic review mechanism:

States Parties recognize the right of a child whs been placed by the competent authorities
for the purposes of care, protection or treatmeinhig or her physical or mental health, to a
periodic review of the treatment provided to thdcclnd all other circumstances relevant to
his or her placement (Article 25).

“5 Lobel (2004) in Gal (2009) op cit.
¢ Gal (2009) op cit.

*7 |bid.

8 Gal (2009) op cit, p. 33
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The role that conferences play within the child tpetion framework differ locally and
internationally in that some are focused on eartgrvention, others occur en route to court, and
some are used to reach agreements once ordersaliemely been sought by the colitVALS
argues that the AFDM program outlined above, araptadions of this program, have the potential
to operate at all of these stages. We also argaketiie primary strength of this program, and
adaptations of this program, should emphasise statyes of assistance. A good example of a more
mainstream innovation is the Family Engagement madéNestern Australia. The perceived
strength of this model over other conferencing ndethat it can be used with clients at all stage
during a case instead of, as some conferencetéois commented, families being referred to a
conference at a very late stage (often just pdaraurt) where a collaborative approach might have
been valuable much earlier in the proc®ss.

There is also a broad call for services to be deaksed. The Awasis Agency of Manitoba views
that Indigenous child and family service provisimust get in touch with grass roots issues and
circumstances. This is done by having operating &ical level. In the opinion of the Awasis
Agency:

The community requirement today is to design sesvicom the bottom-up from the
community perspective, which is grounded in a numplete understanding of its
social reality. The challenge is to move from madadawhich emphasise efficient
delivery of services that focus on effective seroistcomes®

The Awasis Agency of Manitoba reports that the digt@n of child and family services authority
to the local level may improve responsiveness, mament, flexibility and integration of services,
and an increase in local community support and ntalism. The agency criticises centralised
services on the grounds that they are unrespomgitike needs of locals, alienating due to their
inaccessibility and undemocratic in the absenasofmunity controf?

1.4 Are there some matters that are better suitedbtADR than others, such as questions
concerning conditions that should be attached to anfinal order?

See 1.5

1.5 When is ADR inappropriate for child protection matters? What protections need to be
incorporated into the processes to protect vulnerdp parties?

Interestingly, families participate in a conferemceNew Zealand when child protection issues are
serious and the risks are highin the United Kingdom, this circumstance woulddena family
ineligible for a conferenc¥.

It is suggested that cases involving various sugstaabuse concerns may benefit from Family
Group Conferencing whereby children can remain vigmily members while parents are in
treatment and families can provide the necessargrdge to encourage parents to complete
treatment’

“9 Harris (2008) op cit.
%% |bid.
°1(1997) p.106 in Libesman and Cunneen (2002) opd6.
52 H
Ibid.
%3 Huntsman L (2006) op cit.
%4 Doolan (2003) in Huntsman (2006) op cit.
%5 Crampton (2001) in Huntsman (2006) op cit.
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Family Group Conferencing has been increasinglyduise cases where domestic violence is
present® Suggestions have been made about conducting enwces in ways that ensure the safety
of participants where such factors are presenesland Finnegan (2003) found that while only 5%
of invitations to conferences (called Family Unitfeetings) were for ones involving sexual abuse,
it was noted that conferences worked well in thesses and those involving domestic violence.
They concluded the greater use of such models isamted>’ In fact, they propose that the
conferences worked as well for families (in termfs soccessful outcome variables such as
reunification goals, permanency placement progrargmhild/young person being placed with the
family etc) with “mulitproblems” such as cases eksal abuse and domestic violence as it did for
other families without these specific problems.

Huntsman (2006) reveals that some Family Group €enting workers identified the ‘least
suitable’ cases as those that involved parents séfious mental health issues, where family
networks are very small, or where families are lyighansient or highly conflicted. Interestingly,
conferences that were highly emotionally charged ancomfortable for participants have been
described by Huntsman as being considered in peobss valuable by family members.

Crampton (2000) argues that there are no typesatifeatment that are especially inappropriate for
Family Group Decision Making (referring to the Wadt States variant of Family Group
Conferencing and there are not certain types actisat should be excluded. It is noted, however,
that the individual characteristics of each casmihbe taken into accourit.

1.6 At what stage(s) should ADR processes be useachild protection matters?

As noted under question 1.3, the Family Engagemmadel in Western Australia is an example of
an innovation that fosters advantages through cenéing being available to clients at all stages
during a case. VALS endorses the exploration ofer@mce-style applications of decision-making
for young people and families early in child prdiec cases, as well as later stages whether it be
just prior to court or elements of conference-styéeision making being carried over and applied
within the court system itself. VALS acknowledgéattfurther investigation into the potential for
this is required in the light of research that sgjghat in some cases, less formal processes like
family meetings should not be considered as eqemtalto conferences, but rather as a
complimentary practic®,

1.7 Who should conduct ADR processes? What qualifitions and standards of practice
should ADR facilitators be held to?

As mentioned above, there needs to be availalolitgn Aboriginal and Torres Strait Islander

facilitator/co-convenor if required. Facilitatorsust collaborate with, yet be independent of, DHS
Child Protection services. Facilitators, in additim DHS Child Protection Staff, lawyers, judicial

officers etc, should ensure a culturally responserice through the implementation of Aboriginal
cultural competence standards as articulated inAthariginal Cultural Competence Framework

(VALS refers to the expertise of VACCA for furthguidance on this issue).

% Child Welfare League of America (2005) in HuntsnfaB06) op cit.

" Jones L and Finnegan D (2003) ‘Family unity megtirDecision making and placement outcondesirnal of
Family Social Work/(4), pp23-43.

*8 |n Huntsman (2006) op cit.

%9 Harris (2008) op cit.
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1.8 Who should be present during ADR processes?

As stated earlier, VALS prefer to see family coefere-style mechanisms used in place of the
current ADR process. We therefore endorse an diaptaf the ADR process towards this
alternative or a separate utilisation of initiaveuch as the Rumbalara ADFM program. This
program utilises the presence of the following:

« nuclear family;

+ extended family;

« relevant community member(s) (including a commurtiljgler or Respected Person if
appropriate or other person that could potentiadlyn a position of future guardianship);

« generalist and specialist service representatirgevant to the case determined through a
pre-conference planning mechanism);

« DHS Child Protection representative;

+ child or young person (if appropriate);

+ child or young person legal representation (if aayhlle);

+ legal representative to the parent(s); and

« Aboriginal and Torres Strait Islander or non-Abara] and Torres Strait Islander facilitator.

It is noted that this is a resource intensive dispeople and the co-ordination of these partidipan
through a the systemic use of Family Group Confaren(or the like) requires more, rather than
less, funding for training and support. To this emel stress that an investment in what can be
considered a tertiary level of a public health apph, or a more primary response in court related
systems, will result in less money being spenhirdown the track. This was demonstrated in the
evaluation of the Rumbalara AFDM program outlineaklier in this submission where the
investment early on led to a reduction in re-nadifions, appearances in court, court time, judicial
officers time, DHS time, and potentially reduces ttost of future detentions for some juvenile
offenders as research demonstrates the link betjugenile offending and experience of the child
protection system(s).

1.9 What role (if any) should lawyers play in ADR pocesses?

Libesman and Cunneen (2002) highlight the criticefrsome Family Group Conferencing methods
relating to the lack of safeguards around due m®ead legal representation. Legal representation,
or even legal advice as a minimum, should be pewvidr the family and/or child participating in
the ADR/Family Group Conference to better equipldrten and families to combat imbalance
between themselves, child protection services atheroservice providers. This is especially
important for Aboriginal and Torres Strait Islandend other marginalised groups that are
overrepresented in the child protection system. fHilere for legal advice and representation of
families in the dispute resolution process redubeschance for meaningful participation in the
process and poses a risk to access to justice.

Procedural safeguards regarding legal advice nedsktensured in pre-court processes such as
ADR. In court, for instance, a self-representiriggéint will likely be assisted to an extent by the
Magistrate. In some forms of mediation and confeiregy however, the convenor or facilitator will
hold a “neutral” role and can therefore not provassistance. In other forms of conferencing, the
facilitator is required to make their opinion farttming, however it is not their role to assist the
family to better their case. In others, such as K@ DHS representative is a co-convenor with
VACCA. This raises complications when it is time fbe convenor to confirm whether the family
decision coincide with the DHS “bottom line”.
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If ADR is to correct power imbalances, as it putpdo do, legal assistance is required to give the
family and the child better footing through providiinformation, awareness and protection.

VALS is concerned that both Option 1 and Optioretbty have the potential to impact the extent to
which lawyers are involved in the child protectigystem, as both are unwelcome by many in the
ADR and Tribunal setting.

1.10 Where should ADR processes in child protectiomatters take place?

One issue relating to service decentralisation lire the setting in which the delivery of the
service occurs. A number of studies suggest thatces should not only be locally-based, but in
addition should be offered at the client's home mhpossible. Food and setting are seen as
important aspects of creating an informal and edaatmosphere in what is often an emotionally
charged everff It is likely that this acutely applies to Aborigihand Torres Strait Islander peoples
given the legacy of traumatic past child welfareiventions’*

There are also practical reasons why instituticedtings may not be the ideal for reasons such as
inadequate child care, inaccessibility due to kaickansport etc.

1.11 To what extent should ADR processes be confid&l?

Confidentiality problems are more common in smalnmunities. Confidentiality concerns have
the power to inhibit the use of models such as Adid Family Decision Making/Family Group
Conferencing. Kelly (2007) highlights how the gu#ee of confidentiality is believed to be
important when attempting to gain the trust of ijearto the matter. It is argued, however, that
honouring confidentiality principles is rarely pdde within an Aboriginal and Torres Strait
Islander context due to close kinship ties and iapaltty nature of dispute®s.

VALS researchExploring culturally appropriate dispute resolutidior Aboriginal and Torres
Strait Islander peoplekighlighted the following points for consideration

« The “Koori grapevine” was traditionally used as @ltto maintain social order, i.e.
mediated outcomes were made public so that thelmaight of the community could be
brought to bear on the agreements. This meanthbatommunity retained ownership over
a dispute (drawn from Cunneen et al 2005 and SA996).

. As long as disputants agree to the removal of dmdidentiality claus&, there should be no
reason why the confidentiality principle cannotdmplied in a flexible manner (per Pringle
1996).

The Rumbalara ADFM program’s voluntary status ag tkeits success. VALS questions whether
certain confidentiality assurances are requiredatbieve the same level of trust and honest
participation in the process. Obviously certainmedats to the conference are required to be
recorded in order for agreements to be linked ¢éodbnditions and service provisions linked to an
agreed outcome. VALS feels lack of discussion as ith the Information Paper makes it hard to
make comment on this issue. VALS would like to egsr caution for decisions to be made in
regards to confidentiality in early conference fomuthat may negatively affect children, young
people and families that may have their matter q@egyto court.

€0 Huntsman (2006) op cit.

%1 | ibesman and Cunneen (2002) op cit.

%2 Cunneen et al (2005) in VALS (2009) op cit.

8 A contractual privilege added to the terms of greament to mediate.
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Option 2

New grounds upon which State intervention in the a& of a child may be authorised and
reform of the procedures followed by the Children’sCourt when deciding whether to provide
this authorisation.

New grounds

2.1 Are the existing grounds for finding that ‘a chid is in need of protection’ in s 162 of the
Children, Youth and Families Act 2005 adequate?

The existing grounds are adequate.

2.2 Should there be additional grounds for findinghat ‘a child is in need of protection’ which
do not involve proof of fault on the part of a chid’s parent or other primary carer?

VALS strongly argues that there is no need for mgaunds upon which State intervention in the
care of a child should be authorised. An Ombudsrepart into the Department of Human Services
Child Protection Program (2009) reveals, the systenstruggling to meets its operational

responsibilities as they stand and the child ptimecystem is stretched beyond its capatity.

2.3 Should there be a new set of grounds for eartigtate intervention in the life of a child
where removal of a child is not necessary but whergome state supervision or assistance is
appropriate?

The FCLC highlights that the State does not regsietutory powers to provide assistance to a
family. VALS supports their argument that probletins child protection system is seeking to solve
through legislative intervention will not be solventil significant resources are spent on improving
the social, economic and cultural rights of thos®ware struggling in our society This includes
the undersupply of community based supports thatige prevention and early intervention
programs. We argue that one of these communitydosigeports is AFDM programs.

VALS notes the ever-present exacerbation of probléaming children, young people and families
in the child protection system as current approsdbecare and protection continue to be built
around bureaucratic procedures and requirementmerand, and the scarcity of resources to care
for the children and young people on the offier.

Child FIRST, which was intended to provide prevemtand early intervention support where DHS
statutory intervention was not warranted, is ingtidfilling entirely different roles and workingni
crisis intervention. This problem needs urgent esdrin order to fulfil a vital early intervention
assistance role. As the Ombudsman report into thiéd Protection Program of DHS states,
amongst other things, that:

« the senior Child FIRST manager said Child FIRST massured to manage high risk cases
when the Department was experiencing high levetieafand,;

% Brouwer G E (2009Dwn motion investigation into the Department of HanServices Child Protection Program
Ombudsman’s report presented to Parliament 25 Nbee2009.

% FCLC (2010)Submission to the Victorian Law Reform CommissReview of Victoria's Child Protection
Legislative Arrangementglelbourne: Federation of Community Legal Centrésdfia.

% Bessell and Gal (2007) op cit.
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+ witnesses state that Child First is suffering thene demand and capacity issues as the
Department; and

- rather than Child FIRST initiatives reducing the p@gment's workload (as some
Departmental managers had expected) Child FIR$Ostsmeeting a community need that
has been unmet for quite some time. As a consequé&iild FIRST has declined to assist
families it had been expected to be able to sugpecause the demand for its services are
too greaf’

2.4 Could such a basis for state intervention, autrised by the court, be that ‘a child is in
need of assistance’ or ‘at risk of harm’?

As stated above, the State does not require exgastdeitory powers in order to assist children and
their families.

2.5 Should it be possible for there to be formal pantal responsibility contracts, approved by
the Court, in circumstances where the parties agrethat a child is in need of assistance?

VALS is not supportive of the term “parental respibility contracts” as it represents a power
imbalance (i.e. parents are responsible for theesythat falls down around them).

That being said, VALS’ Family Law Solicitor for ddiprotection matters believes that a contract of

this nature could be a good idea in some caseselfmwthere needs to be safeguards for parents
who may enter into contracts in good faith and tleamn that DHS has a separate set of rules. It
must be ensured that:

« independent legal advice is provided to parentidgrem and young people, family members
and any other potential caregivers before enteinbg the drafting of, or agreement and
signing of, a contract;

« parents, children and young people, families, gaienaregiversand DHS are involved in
the collaborative development of the contract;

« the role of DHS be stipulated in the contract mmte of their obligations and responsibilities
to the success of the contract; and

« contracts must always be in the best interest@fcthild or young person with the input of
the child or young person.

A note on the last point — the best interest ppiec{found in CROC Article 3) is perhaps one of the
most common phrases in child protection terminolggst according to Bessell and Gal (2007), it

suffers from vagueness and implementation diffiealtThey argue that the best interest principles
importance is in that it creates a duty to make iad/idual examination of the interest of each

individual child instead on relying on general asptions regarding children in certain situations.

However, when applied without understanding théd&hviews and experiences it can be used to
contradict the child’s wishes and can potentiadyd to ‘over-paternalism’ and ‘authoritarianistr'.

2.6 If 'yes’, what sanctions should apply if a comact is breached?

There should always be room for cases to be askess@ case-by-case basis. Where a minor
failure of the family, DHS or the contract can bed@essed, there should be an avenue for
amendment to the contract. Where a contract iafitigtor seriously breached by a family member
or DHS, the matter should then be heard by thetcour

57 Brouwer (2009) op cit.
% Bessel and Gal (2007) op cit, p. 8.
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Specific court processes

2.8 Should the present time requirement that proteton applications commenced by taking
the child into safe custody be brought to Court (obefore a bail justice) within 24 hours be
retained?

Yes, the present time requirement that protectaplieations commence, by taking a child into safe
custody, be brought before the court within 24 kalirould be retained.

2.9 If not, what period of time should apply beforeChildren’s Court authorisation of this state
intervention is required?

N/A

2.10 Should children be required to attend Court when asafe custody application first comes
before the Court?

This depends on the circumstances, age, compegerttgapacity as broadly considered earlier in
this submission. It must also be ensured that lagalce be made available and the therapeutic
support needs of the child are met.

2.11 Should children be required to attend Court atater stages?

Children should not be “required”; they should heited where appropriate. See question 1.2 for
discussion on the involvement of children and yopegple in child protection processes. VALS
notes that children, young people and family membuust have the option of access to the
Aboriginal Legal Services for representation.

2.12 How should children be represented in proceedljs before the Family Division of the
Court?

Gal highlights how even when allowed to participatéhe process, a statement made by a child or
young person that does not fit the formal, legalilggon of the process is treated with suspiéfon.
In Britain, where child protection conferences tavichildren to provide their input, their
participation is still limited as illustrated indtollowing way:

In practice the term participation is often usedply to mean being ‘listened to’ or

‘consulted’. In this sense the term takes on a ymagsive connotation. This is in

contrast to active participation, which could bekéa to imply some presumption of
empowerment of those involved — that children eliand have reason to believe, that
their involvement will wake a difference. Here papation is undertaken with a very

specific purpose of enabling children to influerdecision-making and bring about

change...And of course participation has to be byr tbkoice, based on informed

consent and respecting their right not to partidga®

Research by Anne Smithhighlights that very young children are capableunélerstanding their
experiences and expressing themsef¢ekherefore, even very young children can particpat

%9 Gal (2009) op cit.
0 Sinclair (2004) p100-101 in Gal (2009) op cit, .2
(2002) in Gal (2009) op cit.
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significant ways in decision making even if comnuation is less disorganized or even non-verbal.
Smith further argues that we need to be sensitivehtldren’s level of understanding and allow

gradualgrowth in the weight given to the child’s view. kaover, parents and professionals must
understand that children need opportunities to esgtheir views and make decisions in order to
mature into decision-making, involved citizefis.

Gal contends that the participation right in theGCR often understood as ‘creating a procedural
obligation’ to invite children and young peoplediate their opinion and provide them with legal
representation. This is a typical practice of thetipipation right in Britain and other jurisdictie
committed to the CRC and is a ‘substantial stegvdéod in the inclusion of children in decision
making processes’:

A deeper understanding of the participation righwever, calls for the involvement of
children not as adversaries to the process, outsidého are invited in to provide their

input and the wait for professionals to make decisi regarding their own lives.

Rather, the participation right as crafted in th&RC can mean regarding children as
partnersin decision making processés.

The British child protection system has been expligpromoting child participation initiatives.
Efforts have been made to structurally integratédgbarticipation at various stages of the child
protection process as legislated in their Childden Therefore, if and when a case is referred to
court, children are appointed a social worker asdleitor. The solicitor acts as the child’s lawye
and the social worker represents the child’s bettrésts and supports the child through the
process”® This is one way the balance can be struck betwmemerns of best interest with
instructions given from the child, through the sibdir. This has been described as ‘dual model of
representation’®

2.13 Do directions hearings serve their intended fiction or are there better ways of
identifying contested issues and managing cases?

VALS' Family Law Solicitor for child protection mtdrs believes that the identification of
contested issues is currently happening in the A@&mM.

2.14 To what extent (if any) should the Children’sCourt adopt an administrative case
management approach to child protection matters?

They do already.
2.15 Should all (or some) of the provisions of Dision 12A of Part VIl of the Family Law Act
1975 (Cth) which seek to encourage Less Adversarigfials be adopted in the Children’s

Court?

VALS endorses more culturally appropriate courtcesses including adopting less adversarial
processes in the Children’s Court.

2 Her review of empirical research suggest thatdmbinfants and preschoolers are active participartheir
immediate environments.

3 Gal (2009) op cit.

4 |bid, p25-26.

S Masson 2000 in Gal (2009) op cit.

® Gal (2009) op cit.
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Option 3

The creation of an independent statutory commissiar who would have some of the functions
currently performed by the Department of Human Senrices.

3.1 Does the Secretary of the Department of Humare8rices have too many functions under
the Children, Youth and Families Act 2005?

Yes. Inherent conflict of interest and insufficiamisourcing issues are present in DHS’ role of
investigator, prosecutor, case manager, guardidncastodian. VALS endorses the FCLC stance
that these problems are compounded by the lack ednmgful and independent oversight of
DHS.”

VALS notes the current presence of the Child Saf€gmmissioner whose role has been
investigated and evaluated as not having the whdiinitiate investigations, has little investiyat
powers, has no coercive powers to investigate, ratids on the cooperation of DHS and other
agencies to perform its functioffs.

3.2 If yes, should some of those functions be giveman independent statutory commissioner?

A discussion about an independent statutory comaomss and what this would mean for the
Aboriginal and Torres Strait Islander communitynicat be divorced from the following factors:

+ Section 18 of the Act includes mentions DHS powkthe Secretary, to authorise the
principal officer of an Aboriginal agency to penforspecified functions and exercise
specified powers conferred on the Secretary byndleuthis Act in relation to a protection
order in respect of an Aboriginal child.

« Leaders within the Aboriginal and Torres Straiatgler community in Victoria have been
calling for an Aboriginal and Torres Strait Island&ocial Justice Commissioner for a long
time, and these calls have fallen on deaf ears.

VALS is concerned that the VLRC review processvisrtboking the above in outlining the option
of an independent statutory commissioner havingesofrthe functions currently performed by the
DHS. Both points 1 and 2 above are important iimgernof the Iong—term empowerment of
Aboriginal and Torres Strait Islander peoples @l not be overlooke(.

There are numerous issues relating to accountakiithin international literature on Indigenous

child welfare. One which arises frequently is thelitwal (or personal) interference over

Indigenous-controlled child and family servi®8sThere are also complex issues inherent in
determining specific responsibilities where dividmathority creates multiple accountability; there
are problems relating to the capacity of local m&w to provide assured child protection; and
confidentiality®!

The apparent prevalence of political interferencéndigenous Child welfare matters in Canada is
closely linked to the small size of many of thesFiNations Communities. There are obvious
complexities to be considered in such as situatiarh as child protection matters hosting bias due

" ECLC (2010) op cit.

8 Brouwer (2009) op cit.

9 |ibesman (2004) op cit.

8| jbesman and Cunneen (2002) op cit.
8 |bid.
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to the closeness of parties involved who know erratated to parties to the child protection matter
Child welfare services mandated under the Childfeamdily Services Act in Manitoba, Canada, are
provided by agencies located both in the governnaeit voluntary service sector. The original
intent of the policy was to shift a large propantiof existing resources dedicated to child and
family services from existing non-Aboriginal agezgito expand or create new Aboriginal agencies.
Later in the process, resources from the investigatnd protective functions shifted to a service
model oriented more towards early intervention @othmunity developmerit. The Manitoba
example is a good reference for examples of patentirdles by way of resources issues, hand-over
complications and complications arising from thé@sion and sharing of responsibilities.

VALS is aware that there are as many supporterdAlodriginal and Torres Strait Islander
community control for child protection matters dwere are community members and groups
holding back. This hesitation stems from exercisgation in seeking any child protection mandate
for reasons such as the following:

« Under-resourcingFor any new system to work, it must be adequatdpurced. There is a
risk that responsibilities that are currently hjdcertain authorities in the child protection
system may be disproportionately apportioned. Astvease scenario would be that the
Department retains some of its functions, givesesaiits functions to an Aboriginal or
Torres Strait Islander services and the resourgadable to deliver such functions are
disproportionately in favour of the DHS. This igesially the case given that Aboriginal
and Torres Strait Islander community organisatemesalready over-stretched.

« Community readiness The handover of authority needing to be phased im
acknowledgement of the state of community readinessng a joint management
committee. A phasing scheme is designed to accomatedtiffering levels of community
readiness. This is especially applicable to Aboatjiand Torres Strait Islander welfare as
the levels of social, physical, economic and peditiresources and infrastructure are likely
to vary considerably from one community to the fféxt

VALS argues that given section 18 of the Act covdre transferral of DHS powers to the

Aboriginal and Torres Strait Islander community tdea of an independent commissioner should
not impede the realisation of section 18. Thisspeeially the case given there is currently work
being done by VACCA around this section and whataly look like in practice. In any discussion

of what section 18 may look like in practice thédwing factors need to be taken into account, as
they come directly from some members of the Abasagiand Torres Strait Islander community

who have expressed caution in seeking any chilteption mandate due to the factors outlined
above.

There has been great interest both locally andnatmnally on legislative reform that transferalre
authority for children and families’ wellbeing taAriginal and Torres Strait Islander communities.
This is widely considered to be important to thegiderm empowerment of Aboriginal and Torres
Strait Islander peoplé%.

Regardless of decisions around transferral of Did®eus to the community, if a commission is
going to be introduced, it is imperative that tleeds of the Aboriginal and Torres Strait Islander
community are addressed by the commission. Anyideretion of such needs should be addressed

82 Hudson P and McKenzie (2003) ‘Extending Aborigi@aintrol over Child Welfare Services: The Manitdbiaild
Welfare Initiative.’Canadian Review of Social PoliSpring/Sumer 2003, No 51, pp 49-66.

8 Ibid. Libesman and Cunneen argue that a relaéigeurce deficit is not necessarily a good reas@ostpone a
phased handover of responsibility for child welfasé\boriginal and Torres Strait Islander commesiti

% Libesman (2004) op cit.
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at the beginning of discussions about a commissithrer than tacked on the end of a process in an
ad hoc manner. It is important that what eventyatesh as the following, is adequately funded and
involves the Aboriginal and Torres Strait Islandgmmunity at every stage (i.e. consultation,
planning, development, implementation and review):

+ A specific Commission for Aboriginal and Torres &trislander children operating along
side the mainstream Commission.

+ A specialised section within the mainstream Comimisshat targets the Aboriginal and
Torres Strait Islander community (Aboriginal Ch8adfety Commissioner).

Arguments in favour of this specific approach relgde impact of colonisation processes such as:
intergenerational traumas; social dislocation; dhilremoval; community dislocation;
marginalisation from social services for healthusiag; education and policing as well as from
family and child welfare servic&3.Common manifestations of these problems inclultehal and
substance abuse; high levels of family violencenemic deprivation; and their related impacts on
children’s wellbeing® Other characteristics of a commission that agoitant is that its role:

VALS does not see an independent statutory comamdsaving a role in individual cases. Instead,
an independent Children and Young People’s Comaonmssi could have the responsibility of
promoting the rights of all children and young pleoat a state level. As proposed in the Youth
Affairs Council of Victoria Inc (YACVic) 2001 proal for the establishment of a Children and
Young People’s Commission in Victoffaa coalition of 45 organisations and individualspmsed

a model underpinned by:

independence;

statutory powers;

a focus on children and young people;
adequate resources;

a board perspective; and
accessibility.

oukrwnpE

In this proposal it was suggested that the Comomssiwould, amongst other things:

« promote the participation of children and youngpdean relevant decision making forums;

« develop and promote best practice models and lstdor the provision of services for
children and young people;

« monitor programs and initiatives for compliancen@RC,;

+ initiate and conduct enquiries and make recommeétatto parliament and any other
person or body on a matter relating to the weldirehildren and young people;

« provide referral and assistance information to damgs (but not handle individual
complaints); and

« apply for special standing before the court in sdeselected cases involving the rights of
children and young people.

8 Libesman (2004) op cit.

% Ibid.

87 YACVic (2001) Are you listening to us? The case for a Victoridml@en and Young People’s Commission
Melbourne: Youth Affairs Council of Victoria Ingeww.yacvic.org.au/policy/items/2009/01/256894-upl€20001. pdf
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3.3 Could the commissioner have a role to play img pre-court ADR mechanisms?

Not in individual cases. VALS would support theer@af the Commissioner in the promotion of the
rights of children and young people within thesechamisms and the development, promotion and
review of best practice models for these mechanigxmguments for this are the findings of the
Ombudsman’s Report (2009) about there being ‘massyances where the department failed to
comply with its statutory obligatiorf®

3.4 Could the commissioner be responsible for theariage of proceedings before the
Children’s Court?

VALS does not envisage the role of the Commissiaimebe responsible for the carriage of
proceedings before the Children’s Court. See answguestion 3.3.

3.5 Could the commissioner have the ‘first instanceapacity to authorise State intervention
in ‘safe custody’ cases?

See answer to question 3.3

3.6 Could the commissioner be capable of appointmeas the guardian or custodian of a child
in need of protection if there is no other suitablgoerson?

The commissioner should not be capable of appointrag the guardian or custodian of a child in
need of protection if there is no other suitablespe. For the Aboriginal and Torres Strait Islande
community the Act regarding guardianship shoulébf®rced as a priority.

3.7 If the commissioner is appointed as the guardmeor custodian of a child, could the
commissioner have the authority to exercise someriations currently fulfilled by the
Children’s Court such as issues of access?

See answer to questions 3.6. Also, please refgistoission of section 18 of the Act above.
3.8 Should decisions of the commissioner be subjegotmerits review in the Children’s Court?
Yes, there should be a mechanism is to review #ésof the decisions of the commissioner.

3.9 How should the independence of any new statutpcommissioner be secured?

The independence of any new statutory Commissiooeld be secured by ensuring its decisions
are not influenced by any government departmerttoer agency. A good model of this is the
Western Australian Office of the Inspector of Cuasab Services. The Office of the Inspector of
Custodial Services was established in 2000 andithawn specific governing legislation. The
current Inspector, Professor Neil Morgan, is andeffof the Parliament and is does not report to a
Minister or to a Department. The Inspector repditectly to the Parliament which means it is
harder to get rid of the inspectorate or underritmeperation.

8p.14
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Option 4

Changing the nature of the body which decides whed#n there should be State intervention in
the care of a child so that it includes non-judicibas well as judicial members.

VALS is strongly opposed to suggestions that cprotection matters could be heard by a tribunal.
This opposition operates on a number of groundstl¥i having a child protection matter heard in
front of a tribunal instead of a judicial officeails to recognise the seriousness and the signdea
of the matters at hand and the outcomes as a aosiseg) of their deliberation. An expert judiciary
is critical to the resolution of matter that hagllta be brought before the court as a result of
alternative measures to achieve successful chalgtption outcomes.

VALS questions whether the Information Paper's sstign of a tribunal as a body that could
decide whether there should be state intervenp@mwss from a desire to have a broader range of
people considering child protection matters othantthe judicial officers by means of a “panel”.
We argue there is no reason that a broadly inforgnedp of interested parties to the matter should
be prevented from participating in a decision-mgkianel way in the court system.

Specialised courts operating currently in Vict@siech as the drug courts and the Koori Court have
proved extremely successful. They utilise memb#rerahan judicial officers to inform the process
in a court setting. VALS supports the preservatidncourts and the judiciary as the decision-
making body which decides whether there should ta¢eSntervention in the care of a child or
young person. We additionally advocate for the mmration of a Koori Court-like model that
could be utilised to include non-judicial membearghild protection matters brought to court.

4.1 Is the function of deciding whether ‘a child isn need of protection’ an exercise of judicial
power?

As explained earlier, the input power given to valg stakeholders towards decision making is
critical but the final word for the need of protect for a child rests with the judicial officer. We
refer again to the preferred functions within thBFM program where everyone comes together at
once to address the issue from all sides and tifebooative nature of decision-making is given as
much room as possible.

4.2 Is it desirable to change the composition of ghFamily Division of the Children’s Court to
include people other than judicial officers in deaion-making panels?

VALS is supportive of an exploration into alternaticompositions of the Family Division of the
Children’s Court to include people other than jimliofficers in decision making. As outlined
above, other specialised courts already employepertise of service providers and members of
community in order to reach appropriate, broadfgrimed and balanced decisions.

4.3 What people other than judicial officers shoulccomprise decision making panels?
See above

4.4 What qualifications, if any, should they have?

See above
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4.5 Upon what terms should any non-judicial membersf the Family Division of the
Children’s Court be appointed?

See above. VALS refers specifically to the Rumi@akbFM model.

4.6 If some or all of the functions currently perfemed by the Family Division of the
Children’s Court are to be performed by panels of pople should those functions be retained
by the Children’s Court or should they be exercisedy a tribunal?

The functions currently performed by the Family Bign of the Children’s Court should be
performed, regardless of what the makeup or natiutke panels are, should retain function within
the Children’s Court.

4.7 If these functions are to be exercised by a Iniinal should that tribunal be a division or
specialist list of VCAT?

VALS does not support the establishment of a nelumal or a new specialist list at VCAT to
perform the functions currently under jurisdictiointhe Children’s Court. We would like to see the
evolution of the Children’s Court as outlined aboWe addition, having the Children’s Court’s
jurisdiction expanded to include case planning afspshould also be considered. VALS considers
the current practice of case planning appeals deagd by and decided VCAT is unsatisfactory.

4.8 If these functions are to be exercised by a lminal should a new Protective Tribunal be
established to deal with a range of matters wheréhé state intervenes in the lives of people for
their protection?

VALS does not support the establishment of a newteetive Tribunal to deal with state
intervention in child protection matters.
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Conclusion

The VLRC Options found in the Information Paper foe Review of Victoria’s Child Protection
Legislative Arrangements 2010 fail to reflect theghthy reported evidence of the overrepresentation
of Aboriginal and Torres Strait Islander childramdayoung people in the child protection system.
VALS has therefore aimed to address, to the besuofability, the Options as they apply to and
affect the Aboriginal and Torres Strait Islandemcounity.

VALS refers to the Victorian Aboriginal Child CarAgency (VACCA) in support of their
endorsement of reforms to the child protectiondiedive arrangements as far as they are in a
manner consistent with principles outlined in theeldduction.

We suggest that one of the overarching barriersuitding better policy and practice responses
within the child protection system is the way cleld are viewed. We advocate for a

reconceptualisation of children and young peoptele and relationship with adults in the child

protection system through a holistic interpretatddrhuman rights as outlined in the CRC as one
way to move forward in a positive direction.

VALS’ main points in relation to Option dre as follows:

« conventional individualistic responses to childeewellbeing do not substantially improve
conditions for these communities and that a motstmand community based response is
required.

« The dispute resolution process as it sits witha ¢hild protection system is not a genuine
opportunity for collaboration and meaningful redmn of issues. The process is overly
legalistic, adversarial and effectively puts peopitetrial. It exists much like in a contest
hearing. For these reasons VALS considers the munélisation of ADR for child
protection matters inadequate.

« Aboriginal and Torres Strait Islander dispute ra8oh practices consist of a co-operative
process where discussions are based on conserntbes that authoritarian procedural
requirements. The procedures are flexible, inforraall decisions are made for the
community, by the community, rather than by thavidial.

+ The aspect of neutrality and impartiality in digputesolution processes needs to be
addressed from a culturally considered point ofwimsistence of mediator neutrality is a
Western preference and may not be appropriatesirAtioriginal and Torres Strait Islander
context.

« VALS argues that practice of allowing a child tatpapate in conferencing on the basis of
age alone acts as an artificial barrier. Delegiing the voice of the child goes against
Article 12 of the CRC.

« If the current dispute resolution procedure werst&y, VALS advocates that:

There be opportunity to re-convene a conferenaaii€omes are not achieved in the
first seating;

conferences be available as an option that pardie€nter into voluntarily;

conferences be preserved as a pre-agptibn and not be used as a gate-keeping tool
to formal court process;
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there be availability of Aboriginal and Torres $tialander facilitators/convenors for
a co-mediator model,

facilitators/convenors should be independent of DHS

dispute resolution conferences facilitate, wherpraypriate, the views of the child
either through presence at the conference or threggresentation; and

there be weight given to the parent(s) and thealéhitlecision making.

Conferencing mechanisms for child protection sysiteMictoria is very limited and should
be invested in as a preferred method of resolutjoagreement. The best model of this kind
can be found in the Aboriginal and Torres Strdarider Family Decision Making program.
While this program is strongly geared towards theyagement of members of the
Aboriginal and Torres Strait Islander communityern are many elements to this approach
that could be applied to benefit all parents, akild families and communities coming into
contact with Victoria’s child protection system.

The ADFM program at Rumbalara is an example of @stn-making forum for child
protection matters that operates in the spiritatf-determination. An evaluation report for
the Rumbalara Aboriginal Cooperative Limited and epartment of Human Services -
Child Protection reported included the following:

- There is a very high level of acceptance of thegam due to its ability to deliver
effective outcomes for children and young people.

- Benefits were found through utilising a model tbapitalises on the strength of the
Aboriginal and Torres Strait Islander communityattrs, the family base and family
ties.

- none of the cases progressed under the AFDM progganited in re-notification

- Family members felt they were listened, had eféectinput to the process, and
understood that children were at risk and there avasquirement to eliminate that
risk.

- The environment which the AFDM program took placasvguch that families were
not threatened. They chose the venue.

- The model allowed all possible mechanisms and stigpailable within the family
that could address key issues to be identified.

- Families viewed the process as being communityedrignd not driven by DHS
Child Protection.

- The presence of Elders at the meetings provide@pipeopriate level of community
legitimacy to the process and facilitated accemaridhe process.

- Staff at the local Magistrates’ Court indicated tthhere had been significant
downturn in the number of child protection relataxlirt appearances in the region
since the program commenced

- Overall annual savings to the State were $354,i809avings $233,051).
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VALS sites research that suggest there are no tgpesaltreatment that are especially
inappropriate for Family Group Decision Making athére are not certain types of cases
that should be excluded. It is noted, however, thatindividual characteristics of each case
should be taken into account.

VALS endorses the exploration of conference-stypliaations of decision-making for
young people and families early in child protectaases, as well as later stages whether it
be just prior to court or elements of conferenggestiecision making being carried over and
applied within the court system itself.

Facilitators must collaborate with, yet be indepartcbf, DHS Child Protection services.

In the utilisation of methods such as the prefefReonbalara ADFM, those present at a
conference should be considered to include

- nuclear family;

- extended family;

- relevant community member(s) (including a commugilyer or Respected Person if
appropriate or other person that could potentiddl in a position of future
guardianship);

- generalist and specialist service representativelevant to the case determined
through a pre-conference planning mechanism);

- DHS Child Protection representative;

- child or young person (if appropriate);

- child or young person legal representation (if agile);

- legal representative to the parent(s); and

- Aboriginal and Torres Strait Islander or non-Abara and Torres Strait Islander
facilitator.

Legal representation, or even legal advice as amim, should be provided for the family
and/or child participating in the Family Group Cerdénce to better equip children and
families to combat imbalance between themselvedd girotection services and other
service providers. This is especially important Adoriginal and Torres Strait Islander and
other marginalised groups that are overrepresenttee child protection system

services should not only be locally-based, butdditgon should be offered at the client’s
home where possible

VALS feels lack of discussion on this in the Infation Paper makes it hard to make
comment on this issue of confidentiality.

VALS’ main points in relation to Option @re as follows:

there is no need for new grounds upon which Statiention in the care of child should
be authorised.

the State does not require statutory powers toigeoassistance to a family. VALS supports
their argument that problems the child protectiystesn is seeking to solve through
legislative intervention will not be solved untigsificant resources are spent on improving
the social, economic and cultural rights of tho$mare struggling in our society
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+ Some form of parental/DHS responsibility contramtild be useful in some cases. However,
it must be ensured that:

- independent legal advice is provided to parentddrem and young people, family
members and any other potential caregivers befoteriag into the drafting of, or
agreement and signing of, a contract;

- parents, children and young people, families, paercaregiversand DHS are
involved in the collaborative development of thattact;

- the role of DHS be stipulated in the contract inm® of their obligations and
responsibilities to the success of the contraat; an

- contracts must always be in the best interest efcthild or young person with the
input of the child or young person.

+ the present time requirement that protection appbos commence should be retained.

+ Children should not be denied representation, eitirect or by instruction, based on the
systems current limited understanding of how theyn comprehend events in their
environment and express their views on them. Wer ftief the British system that engages a
as ‘dual model of representation’ to combat theskather concerns,

VALS main points in response to Optiora@e as follows:

+ There are problems with the current system that 9BEIS performing the role of
investigator, prosecutor, case manager, contractager, custodian and guardian. The
problems result from both insufficient resourcesnteet demand but also from inherent
conflicts of interest of the multiple roles. Theoblems are compounded by the lack of
meaningful independent oversight of DHS aside friv role that the Children’s Court

plays.

« A discussion about an independent statutory coniomies, and what this would mean for
the Aboriginal and Torres Strait Islander communignnot be divorced from section 18 of
the Act that includes mention of DHS the powerhaf Secretary, in writing, to authorise the
principal officer of an Aboriginal agency to penfiorspecified functions and exercise
specified powers conferred on the Secretary bynoleuthis Act in relation to a protection
order in respect of an Aboriginal child.

« There are as many supporters of Aboriginal andé€BoBtrait Islander community control
for child protection matters as there are commumnigmbers and groups holding back.
Hesitation stems from exercised caution in see&mgchild protection mandate for reasons
relating to under-resourcing and levels of comnydreadiness.

« If a commission is going to be introduced, it igpemative that the needs of the Aboriginal
and Torres Strait Islander community are addrebgetie commission.

+ VALS does not see an independent statutory comamdsaving a role in individual cases.
An independent Children and Young People’s Commiesi could have the responsibility
of promoting the rights of all children and youngople at a state level and responsibilities
as proposed by Youth Affairs Council of VictoriacI(2001).

« The commissioner should not be capable of appoimtrag the guardian or custodian of a

child in need of protection if there is no otheitaie person. For the Aboriginal and Torres
Strait Islander community the Act regarding guamdtgp should be enforced as a priority.
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+ The independence of any new statutory commissionetd be secured by ensuring its
decisions are not influenced by any government idieyegat or other agency

And finally, VALS’ main points regarding Optionean be summarised follows:

« VALS is strongly opposed to suggestions that chilotection matters could be heard by a
tribunal. Having a child protection matter heardfriont of a tribunal instead of a judicial
officer fails to recognise the seriousness andsityeificance of the matters at hand and the
outcomes as a consequence of their deliberation.eXpert judiciary is critical to the
resolution of matter that has had to be broughoreethe court as a result of alternative
measures to achieve successful child protectiocoous.

+ We argue there is no reason that a broadly inforgnedp of interested parties, a “panel”, to
the matter should be prevented from participatimgleécision-making in the court system.
Specialised courts the drug courts and the KootrClaave proved extremely successful in
utilising members other than judicial officers mdarm the process in a court setting.

« VALS supports the preservation of courts and thdicjary as the decision-making body
which decides whether there should be State im¢iwe in the care of a child or young
person. We additionally advocate for the considemabf a Koori Court-like model that
could be utilised to include non-judicial membenschild protection matters brought to
court.

« VALS does not support the establishment of a nédwiial or a new specialist list at VCAT
to perform the functions currently under jurisdctiof the Children’s Court.

+ VALS does not support the establishment of a nesteRetive Tribunal to deal with state
intervention in child protection matters.
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