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Overview
The report would be improved by adding some formasfection to the misinformation that
people have about VALS.

The recommendations in the report would be impravedhere was a process for doing
what the two first recommendations suggest: Distiusseport with the community(1.1)and
debate the merits of the recommendations (1.2)

The Victims of Crime Assistance Act and it's adisiration could be improved by:

* Making provision for Stolen Generation claims toHsard even though they will be
more than two years old.

* Removing the requirement to consider the persomés priminal history

» Simplifying forms and language and making it cledro will help people fill in
forms.

* Increasing the amounts paid for special financsagistance particularly for the more
serious matters.

Assistance to victims could be improved if theresveagreater provision of free culturally
appropriate counseling. Free counselling meansah@erson are not required to access it
via forms or VOCAT approval.

There are broader community development and comgnatriengthening initiatives which
could be achieved via a two stage process.
* Involving the existing agencies in a round tabld #ren a joint referral protocol.
* Funding a community education project which al#&b tdaining with mainstream
services.

Funding VALS to have two additional regional femé&kent Service Officers to play a

training and support role and to help recruit Ca@ ather people who can support people
who have to deal with VOCAT.
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1. Introduction

This review highlights that there is a lack of sopgdor victims of crime. It also makes far
reaching criticisms about almost every aspect ef iature of services available, their
accessibility, their relevance and people’s knog&eadf them. The report highlights that
Indigenous services are under great pressure avel difficulty keeping up to date with

what other services do.

VALS is concerned that the list of recommendatissot necessarily affordable or the
most strategic way to approach the issue. AlthdhghReview is critical of many matters it
does not cover several important issues. Thesesssill be mentioned in the next section.

VALS supports the review’s findings that more netml$e done. However the legislation
governing victim services has not been considesadathy of review; a clear, realistic and
Koorie friendly statement of what people can exgectachieve under the present law is
required. The range of services, who provides theathways to services and protocols
between service providers can not be effectivebtleg out if there is no clarity about the
present law and policy and what it can providesTBview raises a broad range of concerns
and a wide range of possible strategies but doegrouvide a clear strategy forward.

Some of the comments made on page 26 about VALBadently incorrect and these issues
are discussed in the final section of this report.
2.The Present Options

Counselling and Medical

The review does not appear to have examined whetmsle are accessing counseling at
Victorian Aboriginal Health Service or via Mentakllth and Well Being services. In most
cases these sources of counselling would be mdtaraily appropriate. For people to
access counselling through these venues is freereTére no forms to fill out to access
services.

Alternatively people can get a referral from tHegal doctor to go to a Psychiatrist. Lack of
access to bulk billing Psychiatrists means thatpfeeparticularly in country areas may be
forced to pay the difference which is a significahstacle.

Section 56 of the Victims of Crime Assistance A89@(as amended) allows for interim
orders to be made for urgent psychiatric or coulingedssistance. These applications require
a doctor’s or psychologist’s report.

Obtaining reimbursement for medical costs and celling is fairly straight forward if a

person has the skills to fill in the forms. Compigtforms is a difficulty for many people. If
the tribunal later decides that a grant shouldoegpaid they can ask for repayment
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The VOCAT approach of making grants of assistarceounseling in batches of five might
be seen as careful use of tax payers funds butdcaldo be seen as an additional
bureaucratic hurdle for people who lack skillsann filling and bureaucracy.

VOCAT will usually make decisions about medical aocounseling payments without
having a hearing. If the victim has to bear thetams an interim basis this will be a
significant disincentive for any low income victim.

Loss of earnings is also fairly easy to prova liétter is obtained from the employer.
The only area in relation to accessing VOCAT sa@awiwhere there is a significant level of
discretion and possibly the need for more detdig@l advice is where a person wants to
apply for special financial assistance.

There are three main factors to look at : Crimhmiatory and conduct of victim, the nature of
the offence, medical and psychiatric reports.

Criminal history and conduct of victim

The first factor is one that may apply to any reder assistance and that is Section 54 of
the Act which states:

....in determining whether or not to make an awafdssistance ...the tribunal must have
regard to the following: The character, behaviondiuding past criminal activity and the
number and nature of any findings of guilt or catians....)

and in section c ...whether the applicant provokedctimmission of the act of violence...

This would appear to be designed to preserve tlugdiufor middle class victims, be an
additional penalty on top of any penalty all rea#yved for an offence and operate to the
disadvantage of many Kooris. As Kooris are sigatfity overrepresented in the criminal
justice system this rule will affect Kooris morethother groups.

Nature of Offence

The Act divides offences into four categories A-Dhere are different minimum and
maximum amounts for different categories of offendeor an assault you may be entitled to
between $100 and $500.If you suffered serious ynjurconduct endangering life you may
be entitled to between $500 and a $1000. Categorg #he highest category and the
maximum payable here is $7500.

Medical and Psychiatric Reports

Medical and/or Psychiatric reports which indictte impact of the offence against the
victim will need to be provided to the tribunal.
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Advice to Clients

When VALS provides legal advice on the likely siss®f a claim for special financial
assistance it involves analysis of the event, tleglioal and psychiatric reports and the
person’s criminal history and contribution to theset.

Categories C and D which would account for the migj@f potential claims have a $500
and a $1000 maximum respectively. A victim couldilgaspend several hundred dollars in
time, travel and gathering evidence. Understandatayy lawyers are reluctant to do work
in this area as there is no legal aid payment anpayment from VOCAT. Due toVALS
limited time and money and its policy guideline®\D\5 will only brief a lawyer to appear in
these matters where there is a reasonable chansecoéss and usually only where the
matter involves a more serious offence eg, categay B offences.

VRAS services do have a list of lawyers who willginitial advice on these matters. VALS
provide advice on these matters and can help pedpbecome to the office but in country
areas we often try to refer people to a local lavoyeVRAS.

The other potential sources of assistance are dghegiefendant, TAC, Workcover and
insurance. Successful claims in these areas uswuadlgn any interim payments from
VOCAT will have to be repaid.

Special Financial Assistance

VALS told the review that demand from victims aime declined after the Kennett
Government cut all compensation payments. The tépen quotes a forum member saying
that ...monetary compensation should not be seemn sadution or cure.(pg 24) It appears
that the report writers share this forum membesseasment because that is the last time
that there is any mention of compensation or sp&o@ncial assistance (as it is now called)
in the report.

The 2001-2002 VOCAT Annual Report indicated thaaltalaims registered dropped from
approximately 12,000 to approximately 1000 betw&886/7 and 1997/8. This coincides
with the introduction of the Victims of Crime Aswsce Act 1996 which removed

entitlement to compensation for pain and sufferiffge next significant boost to the number
of claims lodged occurred in 200/2001. This coirdiavith the amendment to the Act which
reintroduced special financial assistance.

A man who VALS assisted under the pre 1997 legasiabbtained $20,000. Today a person
with the same circumstances would be lucky to obtae maximum financial assistance
payment of $7500.

There is no serious attention in the report giverthie fact that the existing legislation
provides a far lower level of financial assistatiban was available prior to the Kennett
Government cuts. In New South Wales up to $40,600 ke paid as financial assistance.
Last year a woman in NSW, who was a member of ttdes Generation, obtained

permission to bring an out of time claim about aeaalt and was successful in obtaining

Submission from Victorian Aboriginal Legal ServicesCooperative —sent August 2004 4



$34,000. Perhaps this sort of service might tevaat to Koories. It appears not to have
been considered.

Money is not a solution but particularly for loncome people it may be of assistance. The
very low level of payments available and the buceacy that must be negotiated are likely
to be a significant obstacle and disincentive tmynaeople.

On top of this there is a requirement in the legish that a person’s criminal history and
contribution to the act must be taken into accotihe criminal history requirement creates
some uncertainty about how VOCAT will decide a mmatit is likely to affect Koori people
disproportionately.

3.Report Findings: Services are irrelevant versus people don’t know aiut services?

The first finding is that Indigenous people do kobw about services for victims of crime.
The importance of this is emphasized by the quoét¢he@ beginning of the Executive
Summary. We believe that this finding is probably @ccurate generalization. If it is
generally correct that people don’t know about $bevices then most of the findings that
follow in the report are necessarily fairly spetwia and based on a generalised critique of
services.

The recommendation that Victims Referral and Aasis¢ Scheme (VRAS) needs to
improve the relevance of their services is preevepfithe Koori community is unaware of
what the services are. How do we know VRAS servaxesirrelevant if most people are
unaware of them. It would be necessary to accyraigl comprehensively explain the
services before it was possible to conclude thay tvere irrelevant.Accessibility would
need to be improved before we could conclude tiet tvere irrelevant.

It is surely an important issue to clarify whetliee existing services are irrelevant and if so
what scope there is within existing budgets argislation to create new policies and
relevant services?

Suing the defendant

Apart from the work that VALS does in relation tegple seeking to use VRAS or VOCAT
VALS also sues a small number of offenders on Bedfatictims. There is a small number
of cases where suing the defendant is a realigiorm The cost of suing people is often
prohibitive and the defendant may have no resoutdesever when the police or a hotel
owner for example commits a crime then it is some# possible to sue that person and
obtain a payment for the victim. Where this is ®ssful it can also create publicity which
warns other potential offenders to think aboutrthetions.

This is often time consuming work that requires \BALo expend money on reports and

barristers in the hope that they will win the casd the victim will be able to repay the legal

service’s expenses on reports and a barrister. aM@iotential cases can be taken on as in
many cases the evidence is either too old or toondusive to provide much chance of

succeeding. In some cases the potential clienttd@msnany other issues happening or is
unwilling to go through the court process.
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Who will help Filling in Forms

VALS helps people with forms at our Fitzroy officEhe Victims of Crime Assistance
Tribunal Information guide lists the registrar aty local court as being able to help. VALS
raised the issue that Registrars of Courts aenaibt willing or lack time to help fill in
forms. Local solicitors may be unwilling to fill iforms as they will not be paid for this.
This is a basic problem that needs to be overcdim@n also be seen as part of a larger
problem of racism and disempowerment but someboeld at least have the job of helping
people fill in forms for VOCAT.

Some of the criticisms made in the report aboutisemproviders and some of the proposed
solutions imply a much more proactive approach toyiplers of services and different kinds
of services are required. Some of the issues raibedt people not feeling confident about
approaching services and not knowing their entiélets are identical with a wide range of
other legal issues where Communities are eithewareof their legal entitlements and/or
not willing to invest time and money in trying teezcise their rights.

VALS via its Client Service Officers, solicitors @@ommunity Legal Education workers is
painfully aware of this problem. The developmenbof “Be Strong - Use Your Rights Kit”
is an attempt to be proactive in working on thiskghem. The reason VALS believes there
needs to be some evaluation about how to proceddahng with this problem is that it is
extremely difficult to adopt a proactive approachah issue when working with community
organizations who are already overloaded. Even RAJAvhich have a proactive policy
role and no service delivery role have quickly beeaxtremely busy with tasks.

The role of CJP’s, VALS, VACCA, Police, Courts aW®AS are all important in dealing

with this problem. Some people might assume thatAhoriginal Health Service or other
Koorie Mental Health and Emotional and Spiritual MBzing services might also be part of
any future improvement to the provision of counsgliservices but there is no mention of
them in the report or the role they might play.

VALS is not convinced that creating several newvises is the first step to take. Rather
than create new services across the state andatieerthink about what the core services are
doing, it would be worth starting with the servidbat exist and whether there are realistic
improvements that these services could make. Thiddwseem particularly important given
the reports findings about the pressure that Indige services are under now.

4. Comments About the Recommendations

VALS general comments about the recommendations are

* |f most people are unaware of services availal@dfitist step is to state clearly what the
existing potential range of services and entitlethesre including free counseling
services and suing defendants
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* Some of the criticisms of services appear to soxtengé to relate to the areas of
legislation, policy and funding; it is important tdistinguish these from more
administrative and accessibility problems

* The extent of the proposed recommendations redlee@ssumption that large amounts of
money are available

¢ Although recommendation 1.1 states that furtheetigment of the recommendations is
necessary there is no process for that to occlinedt

¢ Unless there is significant funding available thetil be considerable tension between
creating additional services, growing and enhan@rigting indigenous services and
improving the effectiveness and accessibility ofmaieam services.

¢ Phase two “Building Indigenous Communities Capdagymore likely to be effective if
it is a phase one action.

* The proposal to create regional family violencevieess with lawyers appears to
unnecessarily duplicate already existing VALS, Hgn¥iolence Prevention Unit,
Victoria Legal Aid and private lawyers.

* The enthusiasm for using lawyers to solve familglemce matters has to be balanced
against the need for a range of other services asichispute resolution, housing and the
need for community based solutions.

* ltis not clear how “ zero tolerance for violen@s' a policy is practical.

Recommendation 1.1
Although further consultation is recommended themo process outlined for this to occur.

Recommendations 1.2 and 1.3 require a clearems¢ateof outcomes before they would be
achievable. In 1.2 again there is a statementithlies there will be discussion about the
merits of the recommendations but there does mhde be a process for this .

Recommendation 1.4 and 1.5 are the same. VALStisure whether an additional person
attached to these groups is the most effective twagnsure the recommendations are
implemented.

VALS is not sure that a community legal educatierviee mapping project is necessarily a
good starting point. There needs to be a rounctabkey services and then an attempt to
develop a service referral protocol just to clasifiio is doing what. The report does not
give a very comprehensive picture of this.

Recommendations 3,4,5and 8 recommend a 24 hoummafmn service, an Indigenous
Victims Support Workers network across the stateulturally relevant VRAS, Improving
VALS and CJP’s and KLO’s and Indigenous Family ¥imte services again in each
regional area.

VALS is not convinced that a state wide 24 hourviser is the highest priority for
expenditure. The report indicates that existingigadous services are under resourced,;
VALS clearly is under resourced. VACCA have to pdevservices around the clock and
they are under resourced. CJP’s have had no sese® their tokenistic funding for a
decade. How will the creation of another servigsuaing the money is available to run a
proper service, solve the pressure that other @mgigs services are under.
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It is unrealistic in our view to recommend thisééwof increase in Indigenous services across
the state .The recommendations above would cosh #8Hion. VALS would regard
expenditure on housing, dispute resolution seryiedacation and community development
projects which strengthened communities and comiynganisations as also being a high
priority and as contributing to reductions in teegdl of crime and victimisation.

VALS believe that the recommendations in 7.1-7.8ubvictims in the criminal justice

system are more modest and targeted recommendati@h$iave the capacity to prevent
reoffending. Ironically these are people who beeanistheir criminal record would have
any VOCAT claims scrutinized more closely.

VALS understand a Domestic Violence Court has meated in the last budget.

VALS believe that Building Indigenous Communitieagacity should be a higher priority
and believe recommendation 12.2 should be a migieh priority and certainly not a
phase two recommendation. The report highlightst #maligenous organizations are
struggling now to meet demand. This means thereirengficient resources to enhance
prevention, develop protocols, link with other seeg and help improve cultural awareness
in mainstream services. The recent review of CABRjklights the problem. The review calls
on CJPs to be more preventative in their work afi®erumenting a vast list of problems
faced by the existing voluntary and poorly resodrservices.

VALS believes that a modest expansion of its clieetvice officer staff including some

designated women’s positions would be a cost eWfecand valuable way to increase
services to victims, develop and deliver trainingntainstream services and help provide
information to the community.

The Client Service Officers already participatgoimpgrams and initiatives to try to sensitise
police to some Koorie issues.

5. Comments About VALS

The comments made in relation to VALS are no dadaurately recorded however many
of the comments on Pg 26 about VALS are incor@ome of the comments do not reflect
VALS policy, facts or experience. It is disappangtito us that VALS has not been more
successful in countering this misinformation. lpagrs that although the authors quote the
fact that VALS do victims cases on page 19 by p2@ehis information is countered by
contrary information.

Comments raised which do have some policy basis.
It is certainly true that given the level of demdadservices VALS has limited resources.
Mention as made earlier about cases that VALS doeeelation to suing defendants

particularly where the defendants are public autilesror businesses who have victimised
our clients.
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The comment is made in the report that -The legalise is more about committing the
crime than victims of crime. It is worth rememberithat many people who commit crimes
have been victimized themselves. Over 20% of dantd with criminal matters are women.

ATSIC program guidelines state that priority shogtdto criminal matters. Eight out of the
twelve VALS solicitors work on criminal law matter& substantial proportion of VALS ten
Client Service Officers are involved in criminalMaand related matters e.g. prison visits,
responding to people in police custody. So therg bea perception that this means we
don’t do other work.. This does not mean that #gr&ise routinely refers out women or does
not provide services to women.

The other issue which has some policy basis is\WdiS “ had been asking victims for
confirmation of Aboriginality”. It is an ATSIC paty to require proof of Aboriginality as a
criteria for service eligibility.

Statements in the report for which there is no potly or practice basis

The belief expressed that victims matters werel @ad therefore outside the scope of
VALS is incorrect. Not all ATSILS have a specialstil lawyer. VALS has a solicitor who
deals only with civil law matters. Assisting Victarof Crime is a priority. On occasion
where the caller is from the country it may be sgjgd that the client use a local lawyer if
the matter has to be filed in the nearest magestraburt. Also with country clients referral
to the local victims support service is suggested & administratively easier for someone
to deal with that service rather than sending mfation back and forth to Melbourne.
Sometimes rural based Client service Officers ganige assistance.

The statement that a first in first served policgswseen to exclude victims may seem to be
self evidently true. However the reality is tha¢ thresent civil lawyer who has been at the
service for six years has only had to refer matbertsdue to conflicts of interest on two or
three occasions. Matters are sometimes referreddoatto pressure of work, lack of
expertise or due to the location of the client.

This highlights two further factors: “First in firserved policy” will exclude some clients
but certainly not all and second there are manyleeaho would be eligible for assistance
who are not seeking assistance for a variety coes

It is not accurate to say that cases are geneoaliyourced. The Civil lawyer provides

phone advice to approximately 400 people annuaily epens about eighty new cases a
year. Many of these cases run for several yearsuiAforty cases are briefed out either
wholly or partially. They are briefed out largelyeal to work pressure or due to the
specialized nature of some of the cases. In marsgsca/ALS acts as the solicitor

(paperwork role) and briefs a barrister to do tbert or tribunal appearance. They are
usually not briefed out because of conflict of retd. So far this year twenty one out of
thirty civil law brief outs were for male clients.

The proportion of female clients being assistedelation to civil law casework in the six
months to December 2002 was 55%.
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In Family law (including Child Protection) it is haccurate to say “Currently an application
to the Aboriginal Legal Service by an Aboriginal YWan for legal representation results in
the case being outsourced to a generalist legalfir

The facts are that in the six months to Decemb@®22@ere were 310 active family law
matters. 57% of active family law files involvedmen clients.

In the same period there were 71 cases partiallyhmily referred out. 38 or 54% of these
were female clients. In Family law, there can benynhearings or stages of the case that
involve court appearance. One or more of theseestaguight be briefed out to a barrister
due to time pressure or the need for some spaaélits.

Violence protection matters are the only area whitrere is clear predominance of
referring out of women. The figures here are famdle clients referred out and one male in
nine months.

VALS established an Indigenous Women'’s Justice agtwn 2001. This network has been
meeting quarterly since then. VALS have also soughtls to establish an Indigenous
Women’s Annex from ATSIC based on a model that stascessful in Northern New South
Wales. ATSIC ignored this proposal and establislaed Indigenous Family Violence

Prevention Service without consulting communitiesther services.

VALS has held a well attended forum about Resteeatlustice approaches and Family
Violence. VALS has obtained funding for an Indigga®omens Justice project worker.

VALS has made written and verbal submissions toDRiepartment of Justice Review of
Indigenous Access to Justice explaining the exdéour work with women and the need for
further funding support if we are to continue toyde a substantial majority of the
criminal, civil and family law in this state.

It is important to recognise that Family law atmse is often useful in helping establish
agreements about who will have residence of th&rem and how each parent or other
family member will be involved in the care of theild. Although this service is not badged
as a family violence service it can help to dedhvissues which can worsen family conflict
and provide a better environment for the childméro can be the victim or secondary victim
of violence.

6. Conclusions

The report would be improved by adding some formasfection to the misinformation that
people have about VALS.

The recommendations in the report would be impravedhere was a process for doing
what the two first recommendations suggest: Distiusseport with the community(1.1)and
debate the merits of the recommendations (1.2)

The Victims of Crime Assistance Act and it's adisiration could be improved by:

* Making provision for Stolen generation claims toHsard even though they will be
more than two years old.
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* Removing the requirement to consider the persomés priminal history

» Simplifying forms and language and making it cledro will help people fill in
forms.

* Increasing the amounts paid for special financsaistance particularly for the more
serious matters.

Assistance to victims could be improved if theresveagreater provision of free culturally
appropriate counseling. Free counselling meansalperson is not required to access it via
forms or VOCAT approval.

There are broader community development and conmgngtriengthening initiatives which
could be achieved via a two stage process.
* Involving the existing agencies in a round tabld #ren a joint referral protocol.
* Funding a community education project which al#b tdaining with mainstream
services.

Funding VALS to have two additional regional femé&lkent Service Officers to play a

training and support role and to help recruit Ca@ ather people who can support people
who have to deal with VOCAT.
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