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INTRODUCTION

There is no singular conception of stalking. On tloatrary, numerous conceptions of stalking have
emerged across jurisdictions in Australia and adotire world. Consequentially no singular legal
construct, description of stalking, or behaviouattitonstitutes stalking in one jurisdiction would
necessarily meet the proofs required in anotheii{van, Mullen & MacKenzie 2007).

A number of factors that are common to most legdinitions of stalking, however, include conduct
which is intentional, repeated, non-reciprocateztcpived as threatening, and which has the effiect o
causing fear or alarm in the person being stallgmbttish Parliament 2000). As succinctly put by one
commentator, stalking can be described as:

...a course of conduct which harasses, threatensniotes, molests, alarms or causes
distress to an individual and which is carried ¢lir for that purpose or for the purpose of
compelling that person to do or refrain form doiagything which that person has a right
to refrain from doing or to dgAllen 1996).

When talking about stalking legislation, it must feeognised that a broad spectrum of behaviours is
relevant, from minor harassing nuisances such as dammonly found in neighbourhood disputes
through to more serious predatory and pursuit-ssgédking. Across this spectrum, harassment and
stalking is associated with serious economic, esnatiand social difficulties for victims. As illusted

in research drawn together by Blaauw, Sheridan\dimkel (2002), it is shown that in many cases the
victims suffer direct financial loss, leave thewmbg/place of education, “go underground” (i.e.
temporarily living and working elsewhere) or moveripanently and generally avoid social contacts.
The effects of harassment and stalking therefaaltrén not only hardship resulting directly froimet
behaviour that is classified as harassment or istlkout can filter into many other areas of an
individual’s life.

The remedy to the filtering effects of harassmertt astalking experiences into multiple areas ofydail
life falls outside the power of the non-family \eoice intervention order system’s review to change.
Important, however, is the careful consideratiorclofnges to this system in order to assist peaple i
stopping stalking and harassing behaviours in atal/protects, respects, and increases the ldadih
that these behaviours warranting intervention ard@n be addressed before situations move in a more
serious direction.

The Victorian Aboriginal Legal Service Co-operatikanited (VALS) welcomes the opportunity to
make a submission in response to the DiscussioarPRgyiew of the non-family violence intervention
order systemlf done well, it is hoped that the revised nomily violence intervention order system
could facilitate not only the protection of persdosharassing and stalking behaviours, but alszine
preventative function as systems act to divert duehaviours in the future in some cases. It is also
hoped that the encouragement towards mediatiolmppesed to court-based resolution of situations,
will promote solution seeking that does not reqtiire employment of punitive and adversarial methods
that are culturally appropriate and accessible.
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In this submission the areas relating to the revoevthe non-family violence intervention order gyst
that are discussed include:

Consideration of the rationale for the review oé thon-family violence intervention order
system;

The ability for the current system to adequatelgtget and address all types of non-family
violence matters;

The broad scope of behaviours that can be considase harassment through to serious
predatory-like stalking and an exploration of whatvo tiered system could look like in order
to address more specifically behaviours;

Issues around access to justice that would sigmifig influence the success of the system;

The appropriateness of proposed system in allapat@ses into either a mediation stream or
court stream;

The benefits of mediation and a discussion abowtdxad when referrals could take place;
Issues to be considered in mediation such as wherparty is a child, the option of diversion
to mediationbefore applications for non-family violence interventi@nders are sought, and
when there are threats of violence;

Alternative ways of giving evidence; and

Public awareness issues.

Rationale for the new system

A clear rationale for the new system, as is absentrrent Victorian legislation, needs to addries
importance of having a intervention order systepasa&te from that which deals with family violence
matters. Clear stipulation as to who can use naniljaviolence intervention orders, and against whom
and under what circumstances is vital for its @ffecemployment and use. Just as important is e c
stipulation of in what circumstances it is inapprafe to use a non-family violence interventionestd

The Discussion Paper proposes the following objestfor the new system:

to provide effective and speedy protection forimist from violence, harassment and predatory
behaviour;

to encourage effective resolution of the underlyfagtors in interpersonal disputes through
referral of suitable matters to appropriate dispas®lution;

to reduce the volume of matters proceeding to hgdor an intervention order and the number
of recurring cases; and

to support the development of stronger and moiiéengscommunities.
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It is encouraging to see a strong focus in the abahjectives on finding appropriate methods with
which to resolve disputes. To the Discussion Papést of objectives VALS argues for the additional
objectives:

« to provide culturally appropriate mediation andrtdnased processes;

+ recognise the preventative benefits of early mahamethods at the grass roots community
level;

- court-based solutions to be considered as a Issttreand

« to educate communities about systems involved fenmention orders and how they can be
accessed and dealt with.

Does the current stalking intervention order systenadequately protect and address all types of
non-family violence matters?

In response to the above question posed in thesigm paper, VALS considers that it would be naive
to assume that any one system could completelyeadalit the ills relating to what the system aims to
remedy. It has been argued, however, that thedattion of the criminal stalking legislation anceth
civil remedy through intervention orders has proverbe successful in providing avenues to protect
victims of a previously difficult to prevent behaur (Dussuyer 2000).

Research recognises that intervention order systeeesl ongoing examination to Steer ongoing
improvement. One such piece of research sugdestshe practical application of the legislationcs
its introduction has highlighted the following asess opportunities for improvement (Dussuyer 2000):

- stalking legislation is not perceived by focus greas effectively pre-empting actual threats
and attacks;

- how the legislation deals with stalking behaviosieaidence of a dysfunctional mental
condition;

- apparent abuse of intervention order proceduréssputes resulting in what is considered a
waste of resources;

- addressing the possible side effects of stalkigslation loosing its specificity partly due to the
increased widening of definitions of stalking;

- its ability to deal with person’s incapable of urstanding the effects of their behaviour. The
operation of new legislation could be enhanced withincreased cooperation between the
justice and health systems in relation to the mneat of stalking offenders exhibiting mental
health problems (and increased use could be mateadment orders for these offenders);

+ to assess the effectiveness of the stalking laggslan regards to preventing stalking behaviour
by persons already convicted of stalking; and

- the possibility of intervention orders to be madaikble in respect of the one offender, rather
in respect of each victim, in cases involving dagdd stalker and multiple victims.

4

Submission to Victoria Department of Justice irpmsse tdReview of the non-family violence intervention orglestem:
Discussion paper February 2009sent 27 April 2009



The above suggestions are highly relevant and septeareas that require investigation. It should be
noted that the results of this study were formulatet of responses and perspectives of Magisteatds
police. These suggested improvements are therétiereesult of very specific orientations within the
justice system. It is hoped that extensive inforamais gathered from consultations resulting frams t
submission process and others in order to conaltlEmnative views of intervention order systemeeiff

a diverse cross section of the community.

Ability of the system to protect vulnerable people

One of the key issues raised through preliminansatiations among stakeholders (as mentioned in the
Discussion Paper) is that ‘the current system cdaddstrengthened to better address the needs of
marginalised people and vulnerable groups, sugheaple with mental health issues and people with
disabilities experiencing violence from their cat€r2).

At the Vulnerable Persons Workshop in relationhe teview of the non-family violence intervention
order systerh what is meant by, and the use of the term “vihkr person” attracted passionate
discussion. It was suggested that it is not indigld and their disabilities that makes them “vidiée”
but instead the systems that society employs wimcliact put certain individuals at risk. It is
insufficient systems that disempower, marginaliselate and ignore — not the disability itselfwias
argued that if the correct systems were in plaea tie risk of being in a vulnerable position would
decrease.

McEwan, Mullen and MacKenzie have noted that in tiental health domain, a new problem has
developed for professionals dealing with stalkers @neir victims, as their definitions of stalkihgve
gradually separated from those initially createddgyslative bodies (2007). This is occurring theren
mental health care professionals understand atialkirey behaviour, its perpetrators and its victims
They suggest that ‘this has now reached the podir@revthe recognised problem behaviour no longer
fits each and every legal construct of stalkin@(?2:208).

Anti-stalking provisions were introduced into theMrian Crimes Act (1958 January 1995 through
which stalking was established as an offence. Iditath to specific conduct requirements (i.e.
telephoning, loitering outside victim’'s home or gdaof work, leaving offensive material, surveillanc
and acting in a way that could arouse fear et€) ottiginal version of this legislation stipulatdwt the
perpetrator must have engaged in the behaviour thithintent to cause mental or physical harm,
apprehension, fear, or ought to have known that theions had the potential to do so (McEwan,
Mullen & MacKenzie 2007).

Importantly, the Crime (Stalking) Act (2003yemoved the requirement that the victim actually
experience a detrimental impact, however this iy pnovided when the stalker was shown to have
engaged in the stalking behaviour with maliciousm. The Victorian Attorney-General justifiedghi
change by stating:

The offence of stalking should focus on the belkiawbthe offender rather than the response
of the victim...The intention on the part of the mdier to cause fear...is the key factor that
should make the behaviour criminal. The fact thaamet of stalking is unaware or is not
easily frightened should not prevent prosecutiothefoffence

! Held at the Victorian Department of Justic&'34arch 2009.
2 parliament of Victoria (2003) in McEwan, MullenMackenzie (2007:212).
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The strength of a reviewed stalking interventiodesrsystem will in part rest on the more sensitind
complex matters where mental illness, disabilityargmalisation, diminished capacity of certain
individuals, cultural factors and the like comearplay.

Criminal Justice in Australia has taken a positiv in recent times to consider the way legistatio
processes, and institutions deal with and treaviithgials with mental illness. Changes in management
of serious mental disorders, such as schizophréwia, made it possible for increasing numbers of
individuals to lead semi-dependent or independegatlin the community. For communities that have
not been exposed to persons with a mental illnessré, there are reasonable grounds for concern in
relation to reactions to schizophrenia suffereed thay result in the inappropriate use of intengent
orders.

It is often said that people fear what they domtlerstand. This notion is supported by research asc
that captured in the United States where it wasddhat there is an underlying negative attitudeatral
individuals with mental health problems, an exagten of impairments or “threat” associated with
these disorders, and starling negativity towardividdals with substance dependence problems
(Pescosolido et al. 1999 in Morgan et al. 2008).d&mstitutionalisation continues in the context of
what some argue as inadequate specialist and coitynsupport, this has lead to the criminalisatidn o
mental illness (Cold, Lewis & Reveley 1993).

The capacity of communities to deal with other egimgy “problems” such as marginalisation,
homelessness, poverty, criminal behaviour andmaiséition can be easily considered in the same light
as the mental illness example. Consider this inkti@vledge of research such as Silver (2000) whose
central hypothesis was linked with the followinggma attached to mental iliness and perceptioas th
the mentally ill were dangerous; and beliefs thantally ill persons were best managed by family
members or officially sanctioned experts such de@din Morgan et al. 2008).

While VALS in no way wishes to lump together indiuvals with a mental illness and those
experiencing other difficulties that put them akrbf exposure to intervention orders, it is ofentitat
mental illness and other factors such as homelesskeug and alcohol abuse and marginalisation are
all areas of related concern as they are assocvwatbdcriminality and victimisation (Morgan et al.
2008). What is more, it is often the case that sofrthese issues which are ‘burdens of everyday lif
are far more prevalent in individuals with psyclso#ian in the general population (Jablensky et al.
2000 in Morgan et al. 2008).

Responding to linkages that have been found betwegnitive impairment and the criminal justice
system has been in urgent need of attention fosiderable time. The potential for disadvantage
through involvement in the criminal justice systbas endured through the lack of such mental health
considerations. Howells, Thomas-Peter and Day (PGQ4gest that although the criminal justice
system and the health care system have fundameuwuliffitrent social functions, there are areas of
common purpose and interest. Both hold a respditgita protectall members of the community from
harm. The criminal justice system, from initial p of contact with police through to Correctional
Services and release, holds an obligation to peoddequate health and mental health services to
offenders.

People with a mental illness are overrepresentedVistorian prisons with 40% of prisoners
experiencing serious mental illness and the praporincreases when other types of mental and
psychiatric disabilities, such as personality digos, are also considered (Deloitte Consulting 2003
Social disadvantage and inadequate treatment ofainleealth in the community inevitably equates to
too many people with untreated illness ending uprison:
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[l health and marginalisation, not criminality, arthe drivers, but this goes unacknowledged by
a justice system which often only serves to exatertiness, and may increase reoffending
(Smart Justice 2009).

Social disadvantage and inadequate access to egfwiing linked to negative contact with the justic
system is an all too common theme for the IndigenAustralian community. Misunderstandings and
misdealings with mental health matters acts additianal contributor towards marginalisation foet
disadvantaged and the disempowered.

Leqgal issues for people with a mental illness

Consultations undertaken by Karras et al. (2006)uph the Law and Justice Foundation of NSW
indicated that people with a mental illness expexrge particular legal issues. Such issues often
reflect their financial and social disadvantagewa#i as their incapacity that may be caused by the
illness. The legal issues identified range fronlifgs under the NSWental Health Act 199@nd
adult guardianship issues through to housing, eynpémt, discrimination, domestic violence and
family law and care protection issues. They argligese legal issues can have serious financial and
personal consequences if not addressed, whichigiigflthe importance of resolving them through
accessing legal assistance’ (xviii).

Barriers to accessing legal assistance

The consultations for this same project also reckhat people with a mental illness face a number
of barriers to accessing legal assistance. Thesgelsaexist for other ‘at risk’ members of the
community and include the following:

« Alack of awareness of legal rightandividuals do not realise that their problens haegal

element and a potential remedy.

- Being overwhelmedand therefore too frightened, or lacking the wation, to seek legal

assistance.

- Being mistrustfylor frightened of, divulging personal informatitmlegal service providers

which may prevent the service provider from adegjyassisting the client.

- Difficult behaviour— some individuals with mental illness may exhitiificult behaviour
that makes it challenging for service provideragsist them.

+ Lack of mental health care and treatmemt the absence of which, can result in the

exacerbation of the above barriers (Karras 2006).

In addition to these individual barriers, thoset thare interviewed in this research project argued
that there are also systemic barriers experiengegewmple with mental illness accessing legal
services. These include:
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« The limited availability of affordable legal seres

Given that people with a mental iliness tend toehlawver levels of income, they are likely to
be reliant on increasingly stretched services aghegal Aid, Community Legal Centres
(CLCs), Aboriginal Legal Services and pro bono lesgavice provision.

« Time constraints placed on legal service provision

Stakeholders argued that while people with a melinalss often require longer appointment
times with lawyers, the limited resourcing of CLAsggal Aid and Aboriginal Legal
Services make this extremely difficult.

+ Remote, rural and regional issues

Stakeholders suggested that the lack of affordalgi@ services is even more pronounced in
rural in regional areas. The organisation and tm$tavel long distances to access services
can create additional barriers.

« Difficulties in identifying mental illness

Legal service providers may not always be able#miify that a client has a mental iliness.
This may result in a person not receiving the tiassistance and understanding they need to
resolve a legal issue.

« A perceived lack of credibility

Stakeholders observed that some lawyers find pewsjtemental iliness less credible, and
are less inclined to believe what they say, andemmeady to dismiss their claims (Karras
2006:XiX-XX).

Barriers to participating in the legal system

The Karras study (2006) also identified a nhumbebadfriers that prevent people from accessing and
participating in the legal system. It was noted thhile cognitive impairment is not always a sympto

of mental illness, this can create barriers in usta@ding legal documents and their terminology and
understanding legal processes within the broadsicpisystem. In addition, features of the cournroo
environment, in terms of their structure and foiitred, can intimidate people with a mental illnessl

this has the potential to exacerbate their symptoms

The findings also suggested certain benefits aérAlitive Dispute Resolution for people with a menta
illness. Concerns were raised, however, aroundptioblem of people with a mental illness being
unrepresented during the ADR process and therefiating power imbalance between the parties
involved.

Criminal legal issues

Research indicates instances where people withraam#éness may be charged with offences relating
to behaviour arising from their illness such aep$ive language and conduct, assault, resistimgtarr
and assaulting police:
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As a general rule it's usually public disorder ...wda¢hey bring themselves under notice due to
their actions

A lot of our clients with mental health issues ¢zo&ol problems get pulled up on offensive
language. If they are walking a bit strangely oeyhlook like they are under the influence, a
police officer will pull them up.

People living with a disability, whether mentalgrysical or both, or who experience varying forris o
marginalisation, live in a much more closed systieam others in the community. Access to supports is
therefore somewhat limited. In relation to the eantr discussion, access to justice, digestible
information, courts, legal advice and representatiat are all critically vital to aid the protemi of
groups and individuals suffering from illness, thidity and marginalisation in instances of harassme
and stalking. This needs to operate from both p@i@ation and the receiving end of a non-family
violence intervention order. The intervention prexetherefore needs to be tailored to these
considerations. In instances involving ‘at riskdividuals it is specifically important to:

- treat intervention order applications seriously;

« consider carefully the appropriateness of the ntiegisstream for someone with an increased
likelihood to be of re-victimisation and/or powernbalance;

« in the case that an intervention order applicai®naken out on an individual with mental
and/or physical disability and/or issues aroundouer forms of marginalisation, consider:

o the likelihood of the alleged offender to be suffgrfrom problems outside of their
disability or mental illness etc that may contributo their perceived offending
behaviour, i.e. drug dependency, self medicatitmohel abuse etc;

o look to address the above mentioned through refiertaeatment;

o in the case that the intervention order be mads,dbnditions within the order consider
the practical issues that would effect compliaze likelihood of breaches; and

o act on decisions made in the application in a tymehnner;
It is especially vital that non-family violence @émvention orders and breaches of these orderslkea t
seriously and acted on as such. This should beabe with all intervention orders begpeciallyin the
case of someone at higher risk of being in a valpler situation. The time frame in which non-family
violence intervention orders are acted on is @itic

Is the streaming of cases appropriate?

The idea of streaming cases into either a ‘couelast’ or ‘mediation stream’ has obvious appealtas i
attempts to divert matters away from the courtsretappropriate. VALS endorses the provision of
diversion to mediation as would be a move away ftbenmore traditional and increasingly outdated
adversarial methods of administering justice intdfic.

3 Consultation with NSW police inspector in Karraske2006:58.
* Consultation with CLC workers in October 2004 iarkas et al 2006:59.
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The way in which mediation can truly fulfil a diwonary, resolution oriented and preventative aim
would be if it was triggered into action earlieathgenerally considered in the Discussion PapeiléWNh
the option of mediation at later stages of the faondy violence intervention order system should be
encouraged, VALS suggests that obtaining this fofnmtervention order should be provided on the
condition that mediation is first attempted. Of rsmuthis early mediation would only be approprfate
the more minor disputes that are absent of violemceéhreats of violence or where predatory-like
behaviours aren’t present.

Therefore, in appropriate cases, mediation befwassuing of a non-family violence interventioder
has the possibility of:

reducing the number of unnecessary interventiorrsrssued;

« increasing the likelihood that matters are resohlefdre situations are allowed to escalate;

- decreasing the chances of sensitive and delicatatisins being further disturbed and
exacerbated by the issuing of a non-family violemstrvention order to an unknowing
recipient;

« Preventing intervention orders being processedagtep

« Encouraging the collection of all relevant inforioatand facts prior to formal proceeding if
later required in the court stream; and

- Providing and opportunity to engage in a restoeatodel of justice.

Referrals to mediation

The discussion paper outlines the potential benefimediating appropriate disputes to include:
« resolution of the underlying issue, resulting ibedter outcome for parties;

« an opportunity for parties to learn better commatian and conflict resolution skills for use in
future disputes;

- a greater likelihood of compliance with the agreetresulting from mediation, as it has been
made by the parties, rather than imposed by thet,clmading to fewer police call-outs and
fewer prosecutions for breaches of interventioreprdade as a result of mediation

VALS would extend this list, illustrating the vaseénefits for the Indigenous Australian populatidn o
Victoria that could be provided by mediation witlipstems such as the Dispute Settlement Centre of
Victoria (DSCV) Koori services, and extending i@ wider community. The DSCV is ‘committed to
providing services which meet the cultural needKobri people and their communities through a
range of initiatives including the Koori Projectftoér ... the DSCV mediation panel has also trained
and gazetted Koori mediators who meet the culteals of the Koori community’.

Shttp://www.justice.vic.gov.au/wps/wcm/connect/DOdternet/Home/About+Us/Our+Organisation/Business-aAfrofile
s/IJUSTICE+-+Dispute+Settlement+Centre+of+Victorig2®About+Us%29
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While this recognition of the cultural needs of Kiopersons is extremely positive by way of seeking
the appropriate resolution of disputes, VALS wistefurther considerations in this area to incltiue
following:

VALS endorses the appropriate encouragement towael$iation of interpersonal disputes.
Not only does a process of mediation have the piateto teach parties ways in which to
resolve the current and future disputes, but adsothe potential to limit contact with the courts.

Resolution outside the court system (where appatgyriis of great significance to some
members of the Koori community in part due to tlkeeluced contact with a formal and
intimidating and confrontational environment, reeldcsituations of power imbalance, and
greater opportunity for respect between the pantieslved.

Mediation increases the chances of a level plafield where the disparity of power can be
reduced.

Effective outcomes can be more effectively sortdayioving the intimidation of the courts that
can result in apparent admissions of guilt throogdunderstandings either on behalf of a Koori
individual or a misunderstanding on behalf of a Muagte who fails to recognise what is
referred to as Aboriginal English (AE). (Pleaseergb the section addressing appropriate ways
of giving evidence found later in this submissionfurther discussion in this area).

Limiting contact with the courts has the potenttafeduce stigmatisation.
Opportunity to reduce future dispute situations:

o There exists an opportunity for the parties invdite learn from the mediation process
and learn skills in relation to communication afmgpdte resolution.

o There is potential for healing as both or all marthave opportunity to express their side
of the story. This process promotes understandagpect for others’ situation, reduces
hostility towards ‘the system’ through better ursdanding of the situation and attempt
at fairness administered through the justice system

o Relationships can be preserved.

Likelihood of success increased. Compliance imditegy methods of resolution could arguably
increase if given an option outside the formal tsystem for some individuals.

Potential disadvantages and risks in mediatiornsiudes:

re-traumatisation of victims’

inappropriate mediation process where culturallgrapriate service not provided. The result
is the potential power imbalances and poor kndgéeor understanding of rights; and

inappropriate and baseless outcomes due to theddd acknowledge Aboriginal English and
the effects it has on communication of facts ameinés (discussed further in later section of
this submission). For example a member of the Kommmunity may agree to an outcome to
be agreeable rather than because it was theiredesutcome (i.e. gratuitous concurrence).
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Additionally the same individual may not fully usrdtand the stipulations of agreements,
if reached, therefore increasing chances of bngg&n agreement and ending up in the court
stream.

Safeguards needed as a result involve:

« Accessibility
o More Koori tailored mediation model and facilities.
o More training on cultural appropriateness in maaetn mediation.
o Awareness and education around Aboriginal English.
o Increased availability of mediation in regional andal areas.
« Increased safety measures
0 Option for victim to pull out of mediation at anyne.
0 Availability of a briefing of situation before attding mediation.

0 Available support in mediation to help address powebalances. A member of the
Koori community should be available in this role.

0 Increased awareness of various methods of Mediaimch as via phone-link and
methods of shuttle mediation.

The Dispute Settlement Centre of Victoria (DSCVdwdes, as the consultation paper notes, a free
service to help people resolve their disputes. DesBettlement Centre of Victoria Koori servicestess
commitment to providing services which meet thdéwral needs of Koori people and their communities
through a range of initiatives including the KoBrbject Officer.

The Koori Project Officer promotes DSCV services éavailable to confidentially discuss any issue
of dispute and mediation options. The DSCV medmfi@anel also has trained and gazetted Koori
mediators who meet the cultural needs of the Keommunity, and conducts training for Koori
Communities and organisations. Koori mediators neede trained and placed across mediation
centres.

With the above positive aspects of mediation noteds important to address the availability of
mediation proposed in the Discussion Paper. VALgu@s that mediation should not be provided to
parties once a non-family violence interventionesrdas already been taken out. If both partiesare
privy to the intervention order, there is an inseglikelihood that vexatious applications williba@de;
increased likelihood that the serving of an intaetien order could exacerbate the situation to an
unsuspecting recipient; and increased chance a@fr@ssion in the seriousness of the situation in the
interim time before mediation is organised, if kit Bhis last point should be stressed in the lighthe
common view (expressed in the Discussion Papdf)itbat intervention orders doot act to stop the
harassing or stalking behaviour in any real or ltargh way as it does not address the underlyingecau
of the dispute or pursuit.
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VALS proposes the consideration of, where approgrimtervention order applications processed on
the condition that mediation has been attemptest. f& similar approach has been taken in Victorian
family law matters where counselling is requiredb® undertaken prior to the commencement of
proceedings in court. It is therefore not so muepahdent on the authority given to the registrars t
enforce mediation, but alternatively enforced bg frocedure involved in obtaining a non-family
violence intervention order.

Registrars would of course remain in a positionbéing them to streamline certain matters to court.
The appointment of specialist registrars trainedham-family violence intervention order matters in
conjunction with a dispute assessment officer,tbelg who can assess the suitability for mediaiton
more complex cases should also be encouraged.

With this process built in to the application pregdor a non-family violence intervention ordets t
Department’s aim of encouraging mediation as stifgal in the Discussion Paper is more attainable.
Also, the condition of attempted mediation on thailability of obtaining an intervention order in
appropriate cases preserves the use of the cauatast resort.

In specific response to some of the questionsarDiiscussion Paper relating to this area, VALS esgu

« If the matter were not appropriate for mediatioa thatter should be fast tracked to the court
stream.

- If proceedings had started following a decisionfaést track to the court stream without
mediation first, the Magistrate should retain tlosvpr to adjourn proceedings so that mediation
could be attempted where appropriate.

« The system should retain flexibility so that a reathay be ‘reclassified’ from the court stream
to the mediation stream or vice versa where a ieeimaker was of the view that the matter
had been incorrectly classified or circumstancesdienged.

Restorative Justice

At this stage in the discussion it is appropriateddress the importance of Restorative Justicdland
ways in which this can and should be strived fopudigh the revision of this legislation. The 2008
Mental Health Strategy expresses a goal in reldtonctims and witnesses to increase and extesid th
involvement with the justice system and for offersdi® reduce their involvement in the justice syste
Restorative Justice Models have championed thesds ghrough the recognition that outdated,
increasingly irrelevant, culturally inappropriateeffective and adversarial processes in the Justic
System fail to serve victims, offenders and the iwomity.

Victims have traditionally been largely exclude@rr processes in the justice system. Restorative
Justice considers the significance of the victimsblvement and gives them a voice in processes tha
affect them, justice outcomes, the offender andctiltamunity. VALS therefore recognises the benefits
of Restorative Justice philosophy in the evolutanlegislation in this area. As with victims in the
justice system traditionally being removed from qasses relevant to them, individuals experiencing
mental illness are subject to question about thieility to make decisions and have control oveirthe
lives and treatment decisions and are thereforevethfrom systems that are supposed to be in ptace
assist them.
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Restorative Justice has been shown to take vafovoss, however all show the necessity of involving
real stakeholders that are affected. In a nutshell, réstorative objective is a shift away from
‘punishment and the infliction of pain’ to ‘repaig the harm’ (Gabbay 2005: 357).

As Restorative Justice Models have been adaptednmatie over the years, additional advantages of
the conferencing process have been reported teadachkmong many things:

The use of age appropriate dynamics in line withaveour and thinking patterns of specific
groups;

Facilitates reintegration within the community;

Consults victims in a respectful and non-adversaranner; and

« Promotes the community’s trust in the system (P8R(X7).

It is not a stretch at all to see how the aboveaathges could be applied to conceptualisationfef t
way mediation and the non-family violence interv@ntorder system can evolve into the future.

Should any changes be made to the definition of &king’ for the purpose of obtaining a non-
family violence intervention order?

Research tells us that around 50% of those whadciitumost legal definitions of stalking persist in
their harassing behaviours for only a day or twa @re other half will typically continue to pursaad
intrude on their victim for many months (McEwan, IMa & MacKenzie 2007). This evidence
highlights the need for a broad spectrum of behasito be recognised. Further, it begs us to censid
whether one definition of stalking is sufficient tentify matters that appropriately fall understhi
legislation and if one course of action for all &elours under this legislation is wise.

McEwan, Mullen & MacKenzie (2007) suggest that #ensitivity and specificity of anti-stalking
legislation could be improved if the laws recogdidkat stalking can differ in severity; from mildly
annoying and intrusive behaviours such as mulfiplene calls or text messages over a short period of
time, to prolonged campaigns of intrusion involvirsgirveillance, following and assaultive or
threatening behaviour. They suggest that one cerstidn could be to provide separate prosecutorial
options for harassing and stalking behaviours mwmction with legislation that could more effeely
target offenders attracting different levels okris

This form of differentiation has already been reusgd in some Australian legislation. For examjie,
South Australia (South Australig@riminal Law Consolidation Act 193&19AA(3)) a person charged
with stalking can be found guilty under a lessearge of ‘offensive behaviour’ in the case that some
elements of stalking aren’'t met. Similarly Westeknstralian legislation has a provision for an
alternative offence of ‘intimidation’ as part ofeih anti-stalking code@riminal Code Act Compilation
Act 1913s338W(2)].

In their proposed model, McEwan, Mullen & MacKenf2007) consider a harassment offence could
be defined behaviourally as a course of conducsisting of:

a) up to and including 10 unwelcome intrusions
b) over a period of less than 48 hours
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that is undertaken either:

a) with knowledge that the behaviour could cause éeapprehension in the victim, or
b) reckless to the fact that their behaviour may hzugsed fear or apprehension in the victim and
actually did have that affect.

They further outline how stalking could alternativéoe defined and differentiated as a course of
conduct consisting of:

a) four or more unwanted intrusions continuing oveesaod longer than 48 hours, or
b) unwanted intrusions that contravene an order inghbgehe court

which are carried out:

a) in the knowledge that engaging in this course ofdeet would be likely to cause physical or
mental harm, or

b) with recklessness as to the fact that their belmwi@uld be likely to cause physical or mental
harm and it actually did have that effect.

The authors believe that by ‘differentiating betwegpes of intrusive behaviour in this fashion, the
courts could then be given a greater range of ressetb deal with serious stalking offences’
(2007:215). The frequent conflation of the termardssment’ and ‘stalking’ is very understandable ye
division or differentiation between the two needsbe considered in the crafting of appropriate
responses to behaviour.

It should be stressed that it is always a delipaaetise to put measures of time into outlinesafrses

of conduct as is done above, as this has the patteatgreatly affect the intended workings of the

system (i.e. a circumstance or situation may waremtion under an understanding of harassing or
stalking behaviour yet may not fulfil requiremewtisoccurring, for example, for more than 48 hours

etc).

Mediation and violence/threats of violence

Will it ever be appropriate to mediate a case whtrere has been violence or threats of violence
between the parties?

Effective and appropriate mediation outcomes cdyg ba truly met if the parties involved enter into
and participate in the mediation process from pwsst of equal power. Without a power balance, the
dominance of one party over another increasesikieéhlood of revictimisation and a poor mediation
outcomes.

It is logical to assume that where violence or dkseof violence exist, that mediation should be
considered extremely carefully as there is an erddhitikelihood of the presence of power imbalance
and revictimisation. In some circumstances thelaldity of shuttle mediation or the like may be of
use in reducing these negative elements. Of caheseppropriateness of mediation in all its forms
must be viewed in the light of the seriousnesfiefviolence and the benefit or otherwise to botiigm
(i.e. case by case basis).
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What behaviour should be included in a definition & ‘violence’ for the purposes of the new
system?

While it is understood that family violence is umgand extremely dissimilar to most other forms of
violence, the recent revision of what is considerieence within theFamily Violence Protection Act
2008 (VIC) should be noted as highly relevant to thiscdssion. This is because what is considered as
violence in the family violence legislation recoggs the plethora of avenues that violent offendangy
operate within.

Elements that exist outside of general conceptadngolence such as assaulting a person, emotional
abuse such as threats, and controlling behavioamns be seen as violence under family violence
legislation. VALS promotes the conception of viaenin this way and argues that the adoption of
similar elements to the non-family violence interiien order system is appropriate and useful in
dealing with behaviours falling under both harasshaad stalking banners.

Mediation issues and processes

In Western notions of mediation, the neutralityttod third party is what is valued. When viewed from
an Aboriginal and Torres Strait Islander perspegtihis is not necessarily the case. When mediating
disputes involving members of the Koori communitgan be viewed as valuable to have a third party
that is from the Koori community. This is in patedto the increased chance that this person cortes i
the situation with knowledge and understandinghef tcommunity and parties within that community
that are involved and the most respectful way tmeed in resolution of the matter.

Is mediation appropriate where one or both paisieschild?

The question of whether mediation is appropriatenatone or both of the parties is a child depemds o
who falls into the category of ‘child’. Much likeonceptions of “youth” and “juvenile” are ever-
changing as are their definitions from jurisdictimnjurisdiction, what is considered a “child” neetd

be clarified.

While for some young persons, say under the age2pimay find the mediation stream troublesome
either due to the intimidation from being in clggeximity to the alleged offender, or to the prace$
mediation itself, likewise the court stream mayser an equally intimidating and confronting praces

In the case where both parties in the dispute auny persons, all attempts must be made to prevent
contact with the courts. The focus must be on d€iger. This is especially the case for the Indigesnou
Australian population given their over-represeotain the criminal justice system.

Provided that dispute resolution and mediation @sses ideally provide an environment of power
balance, this may be hard to ensure when one saatghild.

Matters assessed for suitability and referred tdiai®n

The Discussion Paper asks a number of specifictignssin relation to the appropriate authority and
appropriate assessment for referral to mediatiohilé\elements of this discussion can be found in
other areas in this submission, the following amswact to clarify areas the Discussion Paper seeks
feedback on.
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0Q12: How can court reqistries best be linked withdmtion service providers to allow for the swiftes
possible referral process?

Registrars and Dispute Assessment Officers (DA@s)ilsl all be provided with information about, and
be made explicitly aware of, culturally appropriatediation services provided within community, in
Aboriginal co-operatives and within mainstream migations where available. Parties should be made
aware of the availability of these services anithéfre is a choice of venue or service, the pastesild

be empowered to have input into which mediatiorviserthey feel would be of most benefit. This
could increase the probability of compliance toevedl mediation.

Availability and linking to culturally appropriatmediation is of critical importance for accesstiili
engagement, compliance, ownership of the mattepompnity for healing, and understanding of
matters that may in part result from, or be aideesolving through, aspects of culture.

016: What powers should reqistrars have in relatimm non-family violence intervention order
applications (e.qg. to refuse)?

VALS is of the view that registrars should not halke power to refuse applications for non-family
violence intervention orders unless the claim ¢yefalls outside what the system is designed tooact

It would be appropriate to have an appeal mechafi@h?) where a registrar decides not to accept an
application. In this case the matter would be agskby a Magistrate and denied, or ordered inteeit
the mediation or court stream.

018: What training would regqistrars require to umtske this role? Would all registrars do this or
would it be specially trained registrars?

The effectiveness of the reviewed non-family viaernntervention order system rests on the ability o
certain operators at certain entry points to dati the legislation, protocols and individuals anh.
The decisions of these gatekeepers are of critigabrtance to the outcome of a matter. To undertake
such a weighty decision making role, registrars ldidae require robust training to be confident and
proficient in making decisions of this nature.

While all registrars would be expected to have Keodge of the proposed reviewed system, there
should be specialist registrars stationed to actualsority to the harder and more complex or seriou

circumstances surrounding a request for a non-yamilence intervention order. The appointment of

specialist DAOs also needs to be explored in tiga.a

VALS strongly urges the inclusion of cultural awaess as part of the training of registrars and DAOs
This needs to be strongly incorporated into edooatiround non-family violence intervention order
systems from the outset in order to avoid ad hattakenistic practices with little effect on sysiem
change.

Diversion of appropriate matters to mediation atipplication for non-family violence intervention
order is made

As touched on earlier, VALS questions whether nteatiashould only occuafter an application for a

non-family violence intervention order is made. lime with the discussion paper’'s proposed aims,
mediation before the processing of an interventicater application could have the potential to deal
with a matter early on and potentially prevent @ased aggravation between parties through more
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formal processes. Further, there would be a deedeelsance of vexatious applications making their
way into the system if matters could be dealt wahly in the piece.

It is not beyond the realm of this discussion dnd kegislation to consider how mediation can acaa
powerful prevention and diversionary tool. Early diagion could have unforseen effects when you
consider how seemingly minor matters can escaldte far more serious ones. For example, while
neighbourhood or “backyard disputes” could be régdrin the legal profession as of lesser importance
that other legal disputes, in 2000 it was found #imut 28 homicides in Australia each year had the
genesis in “backyard disputes” (Charlton 2000 iyd¢az, Dalton, Colavecchio & Hibberson 2003).

The above example represents a significant isslighhof the fact that neighbourhood disputes show
no sign of abating given the trend of modern sgcietvards poor community relations especially in
urban centres where there is a continuing erosidnformal social interaction (Mukherjee & Wilson
1987 in Kayrooz, Dalton, Colavecchio & Hibbersord3p

019: If a previous assessment had taken place |smmw facts and circumstances be required to
initiate a reassessment? Who should have cagadititiate a reassessment?

If there is increased harm or a threat of incredsed that cannot be reasonably ignored, reassessme
of streaming decisions should be provided. Regstshould hold the capacity to initiate reassessmen
of matter that may or may not result in the faathing into the court stream.

Q20: Should the results of mediation be binding?

Agreements should not be binding at the mediatiages Mediation may not be successful after only
one sitting. Time may be needed for trial and efoorsituations for which resolution is being sotuigh
Outcomes of mediation should be documented andceagrets noted where possible. This could prove
as an important tool for individuals who have aéed mediation and it has not worked. The notice of
attempted mediation and failure of the disputedadsolved out of the mediation, even if agreements
were reached, should act to allow a person to @i @ the registrar and put the intervention order
application in motion.

What should non-family violence intervention ordersbe called?

Using the words ‘stalking, ‘harassment’ and ‘vigtehin the naming of this particular intervention
order needs to be carefully considered in lighp@ssible connotations. This is important for thosth
limited knowledge of or existence of interventiaer systems, their use, and their differentiation.

The current ‘non-family violence intervention ordsrstem’ title defines itself by what is not. Irhet
words it is labelled in relation to its separatfoom family violence intervention orders. It isnirt itself
inappropriate, but is considered an exhaustive tiy many stakeholders that VALS has been in
discussions with in relation to submissions on thisew.

Remaining possibilities may be the options of r&isting order’ or simply ‘intervention order’.
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Applications by police

Should the police have an obligation to make, anstder making, an application for a non-family
violence intervention order in certain circumstas@eShould there be any limits on the ability of police
to make applications for non-family violence intmion orders against the affected person’s wishes?

Where a criminal charge has been laid, consideratiast be given to the process that follows that
particular criminal charge. If someone seeks aervention order against someone that has criminal
charges against them, one would hope that thisnrdton be readily available and alerted to regrstr
dealing with the request, and that a tailored d&cibe made in light of the outstanding chargefdf,
instance, someone was requesting a stalking imgoreorder against a person who had recently been
charged with a serious assault, this informationlddoe highly beneficial to the registrar who might
otherwise motion the applicant to mediation forwuamelated (and possibly trivial in appearance as a
stand alone situation) matter.

That being said, police should be obligated to nmegkglications for a non-family violence intervemtio
order in more extreme circumstances where a pensgnnot be seeking the application themselves due
to fear of further victimisation or harm to themasd, a loved one or their property etc.

Determining conditions for a non-family violence inervention order

Conditions for a non-family violence interventiorder need to be considered on a strict case-by-case
basis. While harassment or stalking behaviours bmayery similar in two separate situations, the
context and environment of these matters may himdisely unique from one another.

For example, in rural, regional and remote areab@ftate, some space and place restrictionshatiac
to an intervention order may run the risk of urfagxposing the alleged offender to risk of breach
behaviour. If, for example, the incident(s) thatuléed in the seeking of an intervention order ol

in or around the sole food retailer in town, to dition an individual subject to an intervention erd
against entering or coming within 200 metres ot fhlace is putting that individual in a near poksib
situation.

Every condition of an intervention order must tliere be considered not only in the best interebts o
the victim. Placing an alleged offender on an omligh unconsidered conditions can result in unjustl
punitive ramifications as a result of increaseeélitkood of breach behaviour.

Alternative ways of giving evidence

Aboriginal English (AE) has been recognised as anfe@f English which differs from Standard
Australian English (SAE) in a number of significardys. VALS’ research (Roberts 2007) highlights a
particular irony that exists for lawyers in thatpersonality, direct questioning and exact datesegi
and distances are commonly used to ‘get the faklsivever when dealing with AE speakers these
strategies may create obstacles to understandengviints which have occurred.

For example, some common types of questions idedtif a report by Calma (2007) were identified as
creating communication difficulties for Indigenoéaistralian clients in the court system such as;
either/or questions, hypothetical questions, negatjuestions, and questions that include the use of
double negatives, figurative speech or abstractejots or references.
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This report went on to illustrate:

« the use of direct questioning is generally congdeude in Aboriginal culture and may lead to
the defendant answering ‘I don’t know’ regardlesshe truthful reply, because they consider
the method of questioning inappropriate;

- direct questioning can result in embarrassment ingakihe respondent appear visibly
uncomfortable. This may be interpreted as a sigyudf or an avoidance of the question; and

- the cultural issue of ‘gratuitous concurrence’. STkl when an Indigenous Australian agrees
with a question because they wish to keep the pasking the question happy.

It should be noted that are numerous forms of ABiakects vary across and within jurisdictions. The
above mentioned, however, have been noted as corbat@hould not be assumed to apply to all.

Another important element to note when considefappropriate’ ways of giving evidence for some
Koori individuals making or being served a non-fgmmviolence intervention order applications
involves questions relating to specific informatioglating to time, dates and quantities. VALS’
research (Roberts 2007) in this area found thatestmdigenous Australians often first provided
responses that are non-specific and are more likehglate something to something else, i.e. As and
answer to the question “How many drinks did youd®y an answer could be as vague as ‘Oh must
have been quite a few’ or specific in relation twther situation, for example ‘Must be more than
Freddie” (Eades 2000 in Roberts 2007).

Another consequence of Indigenous Australian’s mailfarity with giving specific responses is that
they may unintentionally give inconsistent resparead in turn be considered as unreliable. Colngle t
above mentioned with the inappropriateness for smigenous Australian individuals to mention the
name of deceased persons and the complexities carmamverbal communication such as the use of
eye contact, and it is clear that the effectivdembion of information for the appropriate allocatiof
referral, mediation, intervention order and attachenditions all rely on understandings of theseés
when dealing with the Koori community.

The work of Eades (2000) is useful in this areacWlsuggests the following:

« The substantial cultural gap can be in some casegpulte simply addressed by: putting more
time and resources into correct translation (tregricommunication facilitators’); educating the
legal profession; and making jury members and sofi& aware of cultural differences and
allowing more time for cross examination.

- Difficulties presented by pragmatics require moreergy to reconcile. There needs to be
allowance for examination to take a more convewsati style and the permitting of narrative
accounts or qualitative (as opposed to quantitpgvelence.

Should applications for orders against a person whds under 18 usually be heard in the
Children’s Court?

Applications for orders against a person who iseunt8 should usually be heard in the Children’s
Court.
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Multiple perpetrators or victims

The question around the systems ability to deah wiultiple perpetrators or victims presents highly
complex considerations. While an intervention orsistem could be greatly aided in cases of multiple
perpetrators or multiple victims by a highly intatggd information system, VALS would argue that the
push towards mediation in itself could be usefuthiase complex matters involving multiple parties.
This is due to the addressing of the underlyingseanf the dispute as apposed to handing out maultipl
intervention orders that do no act to resolve angthbut simply inhibit certain behaviours.

Public Awareness

A number of booklets have been published over tars/aimed at increasing public awareness about
the issue of stalking. In the past groups suchhasvictorian Community Council Against Violence
have used this medium to identify communicate taslecifying different types of behaviour that can
constitute stalking and highlight stalking as anfoof violent behaviour that can be perpetrated by
anyone, including a partner or ex-partner. Otheupgs such as Victoria Legal and the Victoria Legal
Foundation have previously produced booklets iefort to increase access to intervention orders by
the community (Dussuyer 2000).

This sort of proactive public awareness raisingesded from Government when making changes to
systems around intervention orders. Further, teisds to happen in a targeted way where different
sections (i.e. Indigenous Australians) of the comityuare consulted as to how this information could

be best accessed by them and who can assist thinemgjuiries relating to processes involved in the
non-family violence intervention order system. With adequate understanding in the community, this
intervention order system is likely to go unusaaided and/or misused.

CONCLUSION

It is encouraging to see the review of the non-famiolence intervention order system has engaged
information seeking that is broad in scope and amnaddress complex areas. VALS hopes that the
review incorporates the importance of access, @lltawareness, and the benefits of a restorative
philosophy in methods of mediation.

It is hoped that strong focus remains on peoplecamimunities who are at a higher risk of exposare t
intervention orders resulting from the inappromidealing with what can be incorrectly identifiesl a
harassing or stalking behaviour in the review psscelhe needs of these individuals, groups and
communities must be considered in order to avasdrdninatory and overly punitive measures against
those who may be undeserving.

In summary, VALS has expressed the importanceefdhowing in the current submission:

- mental health conceptions and legislative concaptiof stalking behaviour need to be
somewhat aligned,

« social disadvantage and inadequate access to eenddinked to negative contact with the
justice system and is an all too common theme lier Indigenous Australian community.
Misunderstandings and misdealings with matters astsan additional contributor towards
marginalisation for the disadvantaged and the disevered;
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- there are systemic barriers experienced by peojtle who are marginalised, disabled
and/or suffering mental illness accessing legavises contributed to by the limited
availability of affordable legal services or adelyafunded and resourced legal services;

« caution around applications for non-family violeringervention orders being processed ex
parte;

- the consideration of, where appropriate, intenantorder applications processed on the
condition that mediation has been attempted first;

- the appointment of specialist registrars traineddn-family violence intervention order matters
in conjunction with dispute assessment officer,otrer, who can assess the suitability for
mediation in more complex cases should be encodrage

- with the mediation condition built in to the applin process for a non-family violence
intervention orders, the Department’'s aim of enagimg mediation as stipulated in the
Discussion Paper is more attainable. Also, the itiomd of attempted mediation on the
availability of obtaining an intervention order appropriate cases preserves the use of the
courts as a last resort;

- the Magistrate should retain the power to adjowurcproceedings so that mediation could be
attempted where appropriate;

« the system should retain flexibility so that a ratnay be ‘reclassified’ from the court stream
to the mediation stream or vice versa where a mecimaker was of the view that the matter
had been incorrectly classified or circumstancesdieanged,;

« While it is understood that family violence is umgand extremely dissimilar to most other
forms of violence, the recent revision of whatessidered violence within tHeamily Violence
Protection Act 2008VIC) should be noted as highly relevant. Whatdssidered as violence in
the family violence legislation recognises the lpded of avenues that violent offending can
operate within;

« Western notions of mediation where the neutralftyhe third party is what is valued does not
necessarily apply for the Koori community;

« VALS strongly urges for the inclusion of culturalareness as part of the training of registrars
and DAOs. This needs to be strongly incorporatéd @ducation around non-family violence
intervention order systems from the outset in otdexvoid ad hoc and tokenistic practices with
little effect on systemic change;

« understanding and education on the use of Aboligimglish is imperative to obtaining true
justice outcomes;

« police should be obligated to make applicationsaf@on-family violence intervention order in
extreme circumstances where a person may not léngetlne application themselves due to
fear of further victimisation or harm to themselvadoved one or their property etc; and

« VALS would argue that the push towards mediatioitsalf could be useful in complex matters
involving multiple parties. This is due to the aglsking of the underlying cause of the dispute
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as apposed to handing out multiple interventiorergdhat do no act to resolve anything but
simply inhibit certain behaviours.
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