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INTRODUCTION

The Victorian Aboriginal Legal Service Co-operativémited (VALS) thanks the
Standing Committee of Attorneys-General (SCAG)tfa invitation to comment on the
project to design a draft model Bill for a spenbwaotions scheme. As Victoria stands as
one of only two jurisdictions in Australia withoatscheme for spent convictions, VALS
responds with enthusiasm in participating in tlussultation process.

VALS urges the timely resolution of whether and wtyge of national model for spent
convictions is implemented given that the procesmaquiry has been lengthy to date.
VALS will argue about the benefits of a nationalesp conviction scheme to
disadvantaged people, such as Indigenous Austsalian

VALS is supportive of restorative justice and agredth the suggestion of Knowler that
spent conviction legislation should be seen nat agn of Government “going soft” on
criminals, but instead considered a method of enguhat ‘the punishment suffered by
an individual with criminal convictions is fair andst and in accordance with the law’
(Knowler 1994:2).

VALS considers that a national spent convictionbeste represents an important
undertaking for a number of reasons. It represemsmmitment to assisting offenders in
rehabilitation and reintegration into the commuraiged by alleviating stigma arising
out of old convictions. The draft Bill endorses thelief that positive possibilities are
obtainable for past offenders through rehabilimtimeasures. This process is therefore
aligned with restorative justice ideals that proenbealing of the past and measures
towards reintegration into community life.

If enacted, the draft model Bill also increases ltkelihood that more people with old
criminal convictions will be able to gain accesstitavel, various insurance, and gain
meaningful employment along with other elements #aompany membership to full
citizenry. It is from this perspective that VALS lidbegin comment on thBraft Model
Spent Convictions Bill, referred to as tBpent Convictions Act 2008he areas covered
in this submission are:

» Significance of spent conviction scheme for IndogesnAustralians.
There are benefits of a national spent convictreme to disadvantaged people,
such as Indigenous Australians, given statistivadence that at 30 June 2006
“Indigenous prisoners represented 24% of the twitibnal prisoner populatiort”.

- The impact of a criminal record, in particular erogiment.

The presence of a criminal record poses many barfa@ people wishing to
reintegrate into society in a positive way. The ipobment received as a result of

! Cunneen Chris and Schwartz Melanie ‘Funding Adiodl and Torres Strait Islander Legal Services:
Issues of Equity and Access’ (2008) 32 Crim LJ@8e 39
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having a criminal record extends well beyond agrisentence. For these reasons
a spent conviction scheme is critical.

The draft Bill is restrictive.

To base eligibility for spent convictions on semieg outcomes alone is highly

restrictive and conceptually narrow. The exclus@insexual offences of any

manner to a spent convictions scheme, simply becaluthe category of offence,

is also a blanketed approach. While sexual offeacef a particularly sensitive

nature, consideration in relation to this area meguattention. Please refer to the
wider body of this submission for further comment.

Canadian example.

Strategies from Canada provide some insight ineo lianefits of tribunal-style
additions to spent conviction schemes, processespfaication and reapplication
if a spent conviction is denied and the clear agibddy of the system.

‘Good behaviour’ qualifying period.

The draft Bill is unreasonable in provisions maalalisruptions to the qualifying
period. Offences that are increased in likelihoschaesult of disadvantage have
not been taken into account here. A tribunal mesinamwould be useful in this
area. VALS also believes the 5 year waiting pefi@djuveniles to qualify for
spent convictions for minor offences is overly five.

Treatment of spent conviction information.

Clarity is needed in respect to the control anddhag of access to spent
conviction information. The increase in employercess to criminal record
information also stresses the need for a centdhles®d regulated system that
protects spent conviction information.

Inadequate anti-discrimination protections.

Current systems do not adequately addressing wlis@iion on the basis of a
criminal record which means a spent convictionseseh is essential. The
potential a spent convictions scheme could hawédtoria is completely diluted

by the lack of power people have when their crihirexord information is

accessed without their consent, or used to dernpdividual something they are
entitled to because of an irrelevamd old conviction.

Accessibility and miscellaneous provision.

VALS argues for the application process for sperivections to be accessible.
VALS suggests that eligible convictions should léoeatically reviewed after
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the qualification period rather than require indivals to apply for their
conviction to be spent. VALS questions the modisk of consideration that
applications appearing inadequate or vexatious ipaya result of lack of
understanding of the process or lack of legal advic

Significance of Spent Conviction Scheme for Indigeyus Australians

There are benefits of a national spent convictareme to disadvantaged people, such as
Indigenous Australiang.he over-representation of Indigenous Australianhe criminal
justice system is a reason alone to introduce atspanviction scheme. Indigenous
Australians in Victoria are disadvantaged by theealgce of such as scheme. The
underlying issues that contribute to the over-repnéation of Indigenous Australian
Victorians in the criminal justice system (ie: smeiconomic status, unemployment,
homelessness) are in part created by the absercspaint conviction scheme. If a spent
conviction scheme existed in Victoria, thereby @@ing discrimination in employment
on the basis of criminal record, it is more likehat Indigenous Australians who have
been convicted could secure employment.

According to the 2001 census, unemployment amodmémous Victorians was 3 times
higher than for non- Indigenous Victoriahs.To take the point to the next step, if
unemployment figure were improved then arguably twer-representation in the
criminal justice system would reduce. VALS contliy advocates for measures that
have the potential to reduce the over-representatiolndigenous Australians in the
criminal justice system. It needs to be noted thare are multitude of factors that
contribute to the over-representation.

VALS advocates for a “smart on crime” approach pposed to a “tough on crime”
approach. Restorative justice is an example @naatt on crime” approach and does not
equate to a soft on crime approach. Restoratisgcéuis an example of an approach to
crime that recognises that getting tough on crime ienprisoning people is not the only,
or necessarily the smartest, option. The notiorhedling and restoration within the
concept of restorative justice is particularly agpey to Indigenous Australians.
Indigenous Australian culture values healing arsdaration as ingredients in a response
to crime in light of Indigenous Australian’s exparce of colonisation.

The trauma experienced by the Indigenous Australtanmunity as a result of injustices
of the past is trans-generational in that it hagf@ct on Indigenous Australians living
today which highlights the need for healing. Inisgythis VALS is not discounting the
value Indigenous Australians place on accountghlitoffenders. The restorative justice
model of the Koori Court strikes a balance betwéealing and holding offenders
accountable for their actions. Noticeably, Eldemsl &espected Persons have a role to
play in this process in accordance with Aborigiaature.

2 Victorian Implementation Review of the Recommeiutat from the Royal Commission into Aboriginal
Deaths in Custody Statistical Information
Volume 2 October 2005 p. 20



Impact of a Criminal Record in Particular on Employment

Spent conviction laws are premised on the ideapgbaple who do wrong in our society
should be given a second chance. This is madelpedsi the belief that we all have the
capacity to reform our ways. There are at leasd@Dadult offenders being returned to
the Australian community from prison each year.sTiBiin addition to the people in the
community with a criminal record that have nevesrbé& prison (HREOC 2007).

This consideration for a national model for spemtwictions therefore has the potential
to effect vast numbers within the population arrdrgjthens the need to limit legislative
variations from one jurisdiction to the next. Exspiners and offenders face many
challenges involving circumstances that contribuiedffending behaviour, and those
involving integrating into society following offeimy behaviour. One significant element
in the success of the feat of reintegration isstwese of purpose and personal fulfilment
that accompanies meaningful employment.

Ex-prisoners and ex-offenders encounter numerougebmto employment such as lack
of training, limited experience in looking for wqorko current references, outdated or
limited work and skills history, drug and alcohehabilitation, lack of social network,
financial hardship, problems with accommodation ahe variety of challenges
stemming from connections to the criminal justigstem. Indigenous Australian ex-
offenders arguably face further disadvantage thiahg reluctance of employers to hire
them based on negative images of Indigenous Aumtsalin society which is largely
driven by the media.

It is the presence of criminal convictions, new adl that act as the predominant and
unavoidable hurdle which limit individuals’ ability gain employment. The availability
of a spent convictions scheme has the power tastapsople with a criminal record
rehabilitate by providing them with a legally saoned means of “moving on” with their
lives and putting their past behind them’ (HREOM®2Q5). This is not possible if one
cannot financially support themselves and the moispf a future.

Ken Kelly of Workability Employment Strategies segts that additional disadvantages
that face Aboriginal people with a criminal recandattaining employment rests with a
public perception that the majority of Aboriginaéqple are offenders based on the data
showing the comparison of Aboriginal and non-Abra incarceration rates (2005).

The Public Interest Advocacy Centre (PIAC) furthemts out that discrimination on the
ground of criminal record tends to impact most aslely on groups within society that
are already socially and economically disadvantatieatticularly at risk are Indigenous
Australians and people who are homeless or at afskomelessnessPIAC is well
placed to comment on the impact of this form ofcdmination on Indigenous and
homeless populations through its Indigenous JuBiogect and Homeless Persons' Legal
Service’(2005). Specialising in matters that have systempact, PIAC believes that the
rehabilitation of people who have been convicteccrhinal offences is in the public
interest and should be encouraged.



Discrimination on the basis of a criminal record émployment purposes is one of many
reasons a spent convictions scheme should be raddélhe Australian Law Reform
Commission (ALRC) argued back in 1987 that:

An old conviction, followed by a substantial perafdyood behaviour, has little, if
any, value as an indicator of how the former offandill behave in the future. In

such circumstances reliance on the old convictidhgenerally result in serious

prejudice to the offender which will outweigh tageeat degree its value as an
indicator of future behaviour. Consequentially,istin accordance with sound
social policy that the old conviction be regardeddspen{xi-xii).

Two examples are provided by via enquiries to thyidt Opportunity Commission,
Victoria (2005 please note that all identifying details have beleanged):

John worked for a transport company on a casualdfs 12 months. Because of his
good work with the company, and because of his googdloyment history, at the
expiration of his 12 months casual work, John wésred a permanent position.
Following this offer, a criminal record check wasdertaken which revealed ja
criminal record going back 20 years. The offer ofipboyment was subsequently
rescinded.

Janice called the Commission to discuss the cirtamegs her son, Paul, found
himself in. Paul was in remand and, as a resul$, insurance company refused |to
renew his house insurance. This left Paul exposednt extreme potential liability
were anything to happen to his house whilst he waarcerated and, indeed,
subsequently.

VALS is aware that the Fitzroy Legal Service gairiedding to undertake a Criminal
Records Project which involved gathering case stith determine the extent to which
people with criminal records are being treated wiyfa The Report also aimed to
identify the impact of criminal records on margisatl and disadvantaged people in the
community. VALS is not sure of the status of thepam. Further discussion on
discrimination on the basis of a criminal record ba found later in this submission.

Restrictions via Sentencing Outcomes

VALS wishes to express concern over the draft misdminditions attached to applying

for a conviction to be spent. VALS questions whetihe sentence given to the offender
should act as the sole indicator for an appropragelicant. Here lies the potential of
entrenching disadvantage at the point of sentencingigenous Australian’s historical

experience with the judiciary has been chequeredactor that is raised in academic
articles about the over-representation of IndigenAustralians in the criminal justice

system is the discretion of the judiciary beingduge a manner to discriminate against
Indigenous Australians.



VALS recognises that society requires offenderpdag for crimes committed. It should

be stressed, however, that irrelevant and old ctiovis have the potential to punish
individuals long after a prison sentence or conmgéawith a court order has run its
course. An offence resulting in no prison or no enibran 12 months prison for adults and
no detention/prison or no more than 24 months det@iprison for juveniles as the

primary requirement necessary to be eligible toehav conviction spent is highly

restrictive and an inappropriate measure

The draft Bill states that ‘it does not matter wieatit (the offence) is one of violence,
dishonesty, contempt or in some other category.t\Whadters is how seriously the court
viewed this particular offence in its circumstancas demonstrated by the sentence
imposed’. This presents a highly problematic metbiadministering justice.

VALS strongly opposes eligibility for spent convats resting on sentencing outcomes
alone. A sentence does not indicate a person’'sirostance, ability to rehabilitate,

commitment to reform, ability to learn from old n@kes or a demonstration of good
character or otherwise.

VALS supports a model where eligibility for spewhweictions is determined on a case by
case basis. This is the only way through which mia¢ure of the offence and the
surrounding circumstances can be effectively carsdl in order to administer informed
and appropriate decisions around spent convictiehgibility. In line with the
recommendations by the ALRC, VALS supports all gotions, including serious
offences, should be included in the scheme.

VALS questions how the scheme would operate andesq clarification: how will the
scheme handle un-sentenced time in prison (ie:mdnfane converted to prison time)?

Serious Offences

The more serious the offence, the longer it idylike remain relevant to decision
making. Seriousness is relative ... One of the migjects of the spent convictions
scheme is to make the offender’s transition bat the community easier. A
hostile public reaction to a scheme designed f@s gurpose will not make the
transition any easier. For these reasons, speci#rdion has to be given to
serious offences is designing any spent convicsocheméALRC 1987:28).

VALS argues for serious offences to be includedhm scheme, but be dealt with in a
way that addresses community concern about suemads. It is difficult to attempt in
making distinctions based on the seriousness afffamce as this is a highly subjective
exercise. Just as excluding an application forraviotion to be spent on the basis of the
imposed sentence is unfair, so too is to excludéherasis on thkind or categoryof the
offence alone. In order to accommodate a solubahe above complications, flexibility
is required in the process through which a conmicbecomes spent.

3 . As an indicator of whether an alleged offenderigable of reforming in a way that makes their old
conviction irrelevant
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It has been suggested that one way to curb concdrost including more serious
offences is to impose different waiting periods fhiferent classes of offences. It has
also been suggested that such waiting periods dhloell determined at the time of
sentencing. This raises additional concerns. Wihik@s been made clear that the model
Bill considers the length of sentence as an inginabdf the seriousness of the crime, to
also impose a period of time to be served beforegbeligible for spent convictions at
time of sentencing results in two things:

e @) assumptions are made at the time of sentenemayding a individuals future
capacity to reform inside the justice system andifenafter departure from the
justice system; and

» b) furthers the likelihood that disadvantage wi# bmposed at the time of
sentencing.

While a single period for all convictions is advageous for reasons of simplicity of
administration, especially in the light of the wars sentencing policies and practises for
various offences between jurisdictions, this shawdtideter from considering the benefits
of having more than one qualifying period availalleaccommodate offences of varying
nature and seriousness.

Sexual Offences

Dealing with alleged sex offenders is a highly g@resand topical issue. In addition, the
scope of what is considered a sexual offence amddhying sentences and court orders
attached to the offence are broad. VALS argueshagéie blanket condition that no sex
offences should ever become spent under any citamees. Instead, consideration for
spent conviction eligibility for sex offences shoulperate on a case by case basis though
a tribunal mechanism (see discussion of tribunkivioe

Failing to do so under this model increases thelihkod of ongoing punishment for

some individuals who should be afforded opportutitydemonstrate the irrelevance of
an old conviction to their current state of ‘godthacter’ and diminished likelihood that

they will reoffend as is apparent through the failog case study that has been de-
identified:

‘A’ was convicted for having consensual sex withwlBo was under the age of consant
by two months. ‘A’ was in a relationship with ‘81d was misled by ‘B’ about her ag
‘B’ is now married with two children and wants taig employment working wit
children but is not able to do so because of hrs/agion.

= (D

The eligibility for some individuals with old sexuaonvictions to apply for spent
convictions does not act to put the public at riskspent convictions scheme should be
equally driven in rejecting applications in theeirgst of public safety, as it is for
alleviating the stigma of other irrelevant conwcts. There will always be convictions
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belonging to all categories of offences that sha@der become spent. While serious and
sensitive, sexual offences should not be automitieacluded from the scheme because
they have been categorised in a certain way. Terede, they only way to determine

appropriate outcomes in complex areas such as ishi® adopt a case by case

consideration in a tribunal setting.

It should be noted that consideration should bergio the existence of Sexual Offenders
Registry. It is likely that the public will questi the existence of the Registry if sexual
offences can become spent.

Canadian Example

A useful point of comparison lies with a well edisired scheme in Canada. A procedure
under which applications for pardons are heard @sablished through the@riminal
Records Acl970 (CRA). These applications for pardon are hégr@€anadian National
Parole Board who express their satisfaction toSbécitor-General of the applicant’s
good behaviour (or otherwise) and whether the aiion should still reflect on his or her
character which can result in a recommendationafgrardon. Individuals seeking a
pardon generally expressed a need for this faoditafor reasons such as employment,
need to acquire a licence, overseas travel, antth dea absolutions (Clemency Review
Summary 1982 in ALRC 1987).

If the pardon is granted, records containing infation about spent convictions are
stored separately and may not be disclosed withmuisterial authority. The pardon, in
effect, removes any disqualification imposed by &han law based on the fact of the
conviction (ALRC 1987). In its current state, th®A& also specifies that information
about pardons of offences shall not be sought m émployment applications of
organizations under federal jurisdiction. Thanadian Human Rights Afiirbids Federal
agencies and Departments to discriminate againshdimidual based on a pardoned
record (Government of Canada, National Parole Baaas8).

It has been noted that not all eligible offendeasehapplied due to concerns that the
process will inadvertently make known their recohd.the earlier operation of the
scheme it was noted that people who did apply wereerally males in their late twenties
with a minor offence usually committed as a juvenil

In 2007-2008, 24,846 pardons were granted in CaaadaB6,000 in the last five years.
The total number since the review of the CRA 19Gtals more than 350,000 with
approximately 97 percent of these still in forcéisTindicates that the vast majority of
pardon recipients remain crime-free in the comnyu@overnment of Canada, National
Parole Board 2008).

Being established some time ago, the Canadian slma® undergone review and the
passage of time has revealed some interestingsptmntonsider for a spent convictions
scheme that will be incorporated in discussions\wel



Sexual Offences

The CRA lists certain sexual offences that if asividual was pardoned for, their record
will be kept separate but his/her name will bedledin the Canadian Police Information
Centre computer system (CPIC). In effect, individuaill be asked to let employers see
their record if the individual is seeking to workthivchildren or other vulnerable people.
This flag is applied regardless of when the comwicbccurred or when the pardon was
granted.

Flagging of offences other than sexual may alsodadul. If an employer wants to know
more information about an offence they should agplysee it, but it should not be
automatically available for them.

Unsuccessful Application for Pardon

If for reason such as the Board finds the applidgamot of good behaviour and the
pardon is denied, the applicant may reapply afteryear. VALS believes this process of
reapplication would be most useful if explanatorgtemial regarding reasons for the
application being unsuccessful were provided sodapglicant can be guided in what
needs to be done before reapplying.

Use of a Tribunal

A tribunal mechanism is an attractive way to coesidpplications for serious offences
where there is a need for a body to deal with thepiex nature of balancing rival
interests of society and the offender. At a tridusa offender can demonstrate their
degree of reform, evidence of their present ‘gobdracter’, and their requirement to
have a conviction spent. At a tribunal offendeais bave questions answered regarding
their ineligibility which could then act as a guifie future actions.

Assessing offenders on a case by case basis itbundl setting will bring some
disadvantages such as:

- Delays;

« The need to surrender sensitive information in aenpublic manner than would
be the case in a more standardised written apjicédrmat;

- Intimidation felt by the offender by the tribunabpess; and

- An increase in records created (relevant when derisig a major motivation in
spent conviction schemes is to reduce the volumaiofinal record information
in activity).

It is vital that the creation of such a tribunal dbr@form in all jurisdictions otherwise a
uniform national spent convictions scheme wouldehéss merit undermined by creating
a new inconsistency in the place of one eraseddwnf a national model for spent
convictions scheme.



In light of the Canadian experience up until 198% ALRC decided that a spent
convictions scheme in Australia should be self-ekag and that a tribunal is not
needed. VALS believes that a self-executing systsmimportant for increased

participation in a spent convictions scheme, howeavgues that a tribunal is appropriate
and necessary in some cases and suggests theihgliow

« A self-executing system appears appropriate foromanimes where complexity
of the offence and the conditions around it are. low

- In the case of an application being rejected insiheation above, a facility should
exist where the applicant can appeal the decisi@nttibunal.

« Atribunal is necessary for the consideration ofengerious crimes where greater
amounts of information are required and convergatimetween numerous
interested parities is necessary to make informextisbns about the
appropriateness of a conviction becoming spent.

- Serious offences should not be excluded from theerse. Applying for a
conviction to be spent does not act to remove aamiecord information at the
sake of community safety. On the contrary, a trddwystem exists to increase the
chances of a well informed decision.

Qualifying Period — Demonstration of ‘Good Behaviou

Of concern to VALS is the potential for disrupti@maused by disadvantage to the
proposed qualifying period required before applyimiga conviction to be spent. Not all
convictions should prevent or delay a previous adion from being spent. Examples
such as public drunkenness (yet to be decrimirglizé/ictoria) and failure to pay fines
that lead to compounding offences have the powegréatly prolong the qualifying
period one must serve before becoming eligiblepfyafor a spent conviction.

The requirement of ‘good behaviour’ for 5 or 10 nge@uvenile and adult respectively) as
a reflection of rehabilitation therefore makingcanviction no longer relevant as a guide
to that person’s character’ is a clearly exprestadce in the draft model (Department of
Justice Victoria 2008: 4). What is lacking is ‘gobdhaviour’ defined in any certain
terms. Consideration needs to be given to thetfeattoffending sometimes occurs as a
symptom of other factors outside of someone’s ‘gangharacter’.

Ideally the waiting period requiring ‘good behauioshould be conviction free, however
some who could be described as being of ‘good cheraand of general good behaviour
may be diminished in their capacity to meet request the draft Bill demands.

The draft Bill proposes that the qualifying perisdould not be broken if the person
commits a further offence that results in no pgnalt in a fine of no more than $500.

VALS questions whether this is too restrictive. leaample, if a conviction for a minor
parking or littering offence results in a penakgs than $500, would an additional fee
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resulting from a failure to pay result in the gbahg period being broken? The same
could be asked for a public drunkenness offencesubrh instances there is room for the
economically and socially disadvantaged to be dlyysunished in a very significant
way. This point is imperative when considering theverity of having a 10 year
qgualifying period disqualified and started over.islts overly punitive. Clearly defining
convictions that should be disregarded when consiglespent conviction eligibility is
challenging but should allow a wider scope thanntteelel proposes.

Juvenile Offenders

Society recognises that young people should béettadifferently to adults in the justice
system. The existence of separate courts and s@émgeoptions for juveniles is evidence
of this. VALS considers the special problems posgdjuvenile offenders requires
separate consideration for a spent convictionsreeh®espite the tendency of the media
and members of the public to endorse a punitiveagmh towards offenders regardless
of circumstance, evidence suggests that many yqeuaple experience periods of
criminality which is often deserted as they ent#ulhood. As recidivism studies show,
around 70% of offenders will not reappear befor ¢burt (Cain 1996). The evidence
therefore highlights how few young people are aocufgersistent offenders.

In light of this, VALS argues for increased fle)dity in a national model for spent
convictions. Some jurisdictions find it sufficiend half the qualifying period for
juveniles to 5 years for minor offences. For songemntheir formative years, this length
of time is excessive and disproportional to a yopagsons potential to change offending
behaviour. If the major motivator to the establigminof a national model for spent
convictions is to afford people a second chancé&encase of juveniles all efforts need to
be focused on support and diversion, not furtheigiument.

Flexibility is also required in order to cater forore serious juvenile offenders. While
eligibility to a spent conviction scheme should @& be available to juveniles, a longer
qgualifying period may be appropriate in the cassafous crimes. This time should not
simply be considered as further punishment in payjyroéa more serious crime. That is
what the courts and sentencing mechanisms arelrfstead this time should focus
heavily on rehabilitation and diversion from reeasftling behaviour for the benefit of the
individual and the wider community.

Treatment of Spent Conviction Information

Understandably there are some instances when the foe information regarding an
individual’s criminal historyincluding convictions that have become spent is needed.
This information is likely to be relevant where xprotection of the public is required
and justified, such as:

« When an individual with a spent conviction seekpkryment in a position with high

levels of power or responsibility of care to othsugh as a Magistrate, Judge, doctor
or child-care worker and so on;

11



- If a parole authority is required to make an appedp and informed decision around
an offenders release;

The above exceptions pose a challenge in the senbk#ndling of offender information.
While it is acknowledged that some public recorkisteoutside the control of the justice
system, it is paramount to this scheme that arcefe system of securing information
appropriately runs concurrently.

Freedom from discrimination on the grounds of criadirecord is a human right.
Criminal record is often an unreliable indicator dharacter or of future conduct.
Despite this, there are strong prejudices in sgcagainst former offenders based
on negative stereotypes. It is in society’s intesréisat former offenders be given a
fair opportunity to rehabilitate. Effective protemt from criminal record
discrimination in employment is central to th#g. present, there is no consistent
effective protection from criminal record discriration in Australia(Brimbank
Melton Community Legal Centre 2005: 2-3).

Without a well-managed criminal record managemestesn, the likelihood for spent
conviction information to be unlawfully obtainedliiemain high. As the Fitzroy Legal
Service highlight, the scheme is vulnerable toalala interpretations of when exceptions
to the non-disclosure policy arise. The lack abiored criminal record management
system together with potential alteration to noseltisure guidelines by police resulting
from lack of prescriptive legislation exists asaemtial force to undermine any positive
intentions for this spent convictions model.

In addition, deciphering which areas of employmemarrant spent conviction
information relevant requires extremely careful sideration. Further, how information
provided to individuals employing for such posias regulated presents a complex and
delicate task. Clarity is needed in these areasheg appear vague in their current
presentation in the model. It is therefore difftdal comment on in its current form.

As a general guide, the Australian Human Rights @gsion (then known as the Human
Rights and Equal Opportunity Commission) suggéd®ts‘t..if a person’s criminal record
doesn’t impact on the inherent requirements of jui® and that person is the best
candidate for the job in every other way, theseslave designed to protect a person from
being denied equal opportunity because of themioal record’ (2007:5).

The Commission further suggests that a job applicarassessed firstly on their ability to
perform in the job role and then on the relevanicéheir criminal record. In instances
such as this, only the short-listed applicants khtwe asked to disclose their criminal
record. It is important to note here that the déipan of what is an inherent requirement
of a job is dependent on the employer.

In consideration of the above, VALS supports thaftdBill's proposal that ‘it should
generally be unlawful for a person who has accessficial records of conviction, and
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who knows, or should know, that a conviction isrgpéo disclose information about it'.
VALS also finds appropriate the proposal to makamnipffence if a business that trades in
criminal-record information discloses a convictidmat it knows, or should know, is
spent. Further, anyone who fraudulently or dishtipedbtains information about a spent
conviction from public records commits an offengel ashould be prosecuted for this
offence.

It is necessary for effectiveness of a spent cdiovis scheme to ensure that the control
of conviction information is given ample attentiddf course no matter what form this

control would take, a clear and simple instructigwvital for all record-keepers, former

offenders, employers, authorities and decision msakeound respective rights and

obligations in this matter. All the above conceneed to be addressed in order for an
appropriately comprehensive national model to loelpced and supported.

Exceptions

VALS argues that the “catch all” section 14(6)&)too broad. VALS is concerned by
the requirement to share information about a spemiviction if someone wants to
register amongst other things for a license in@mupation that requires a person to be ‘a
fit and proper person or to be a person of goodadter’. VALS consider that this
section undermines the spirit of the spent cormcscheme relating to second chances.
It is too broad as arguably every occupation reguan employee to be a fit and proper
person or of good character. VALS argues that pgrsvision should be interpreted
narrowly if it is legislated.

Absence of Effective Anti-discrimination Protectiors/ Support Structures for
Reintegration

Spent convictions laws along with anti-discrimioatilaws are avenues through which
legislators have sought to shield people from disication when seeking employment.
With increasing numbers of employers requesting gpblicants to undergo criminal
record checks, this is becoming an increasinglyossible task where the relevant
legislation is insufficient or alternatively doestrexist.

Former offenders who are unreasonably discriminatgdinst on the basis of their
criminal record should be entitled to protectionse ALRC suggests anti-discrimination
legislation (Cth) where discrimination is definedterms of ‘less favourable treatment of
former offenders because of their record that is reasonable having regard to their
circumstances’ and should be encouraged for adopiip the States and Territories
(1987: xvi).

It is further recommended that this protection $tiaxtend to all convictions whether
they are spent or not. The Australian Human Riglasimission would therefore need to
acknowledge general responsibility under the ‘oftatus’ provisions in Article 2 of the

International Covenant on Civil and Political Rigft

* The Covenant states ‘Each State Party to the pr&®/enant undertakes to respect and to ensuaé to
individuals within its territory and subject to jterisdiction the rights recognized in the preséavenant,
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The Northern Territory’sAnti-discrimination Act 1992rovides that it is unlawful to
discriminate against a person on grounds of ael@uant criminal record’ (exceptions
are provided for work involving care of childrendathe vulnerable etc. HREOC 2007).
In addition, this legislation prohibits asking amet person to supply information on
which unlawful discrimination could be based. Tasas Anti-discrimination Act 1998
has very similar provisions and together they saw¢he only jurisdictions that provide
anti-discrimination laws that give this specificofgction against discrimination on the
basis of a criminal record.

This represents another mechanism that needs fasbened to compliment a spent
convictions model. If the giving, receiving or héing of spent convictions information
is done so unlawfully, avenues need to exist thapaver ex-offenders to hold
accountable those responsible for the use of gegsonal information.

The occurrence of obtaining criminal record infotima through channels other than a
formal police check without consent has been nofEde Correctional Services
Employment Pilot Program (CSEPP) reported a cligrntheirs was dismissed after the
employer accessed information form a private irgersight without the employee’s
consent (2004). The case is as follows.

GH, an Indigenous client of an employment agengpli@d for a job with a public

sector employer and was advised that she had hemessful in gaining the position.
However, before she started in the job the emplogatacted the agency and advised
that they would have to delay employing GH untilpending court case was heard.

GH had not revealed the pending court case to thpleyer, and assumes that it was
revealed on a police record check. The case relates alleged assault by GH, which
she claims took place in the context of domestience towards he{PIAC 2005)

Because of delays in the hearing of the case, GHhbabeen able to work for several
months.

In addition, the CSEPP note that in examples oéntd being dismissed from
employment after employers learning of their criatirecord, frequently the reason given
for dismissal is not the presence of the crimimalord, but instead cited as the lack of
honesty. This is a poignant considering the arefismiussion below.

Including discrimination on the basis of criminalcord as grounds to complain about
discrimination would complement the national speatviction scheme. The scheme
would also be complemented by support structurésgbeut in place for individuals

during the transition period from prison to evenydife. Funding should be provided for

without distinction of any kind, such as race, to]sex, language, religion, political or otherrapn,
national or social origin, property, birth other statugemphasis added).
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Indigenous Australian specific transition housingd apre/post release services. The
pre/post-release services should perform case rear&ag. It appears that there is a lack
of such services for Indigenous Australians and tisi contributing to Indigenous
Australian recidivism rates.

Legislating a Lie

Reasonable circumstances exist where authorityrdgjhodies and members of the
public can insist details of a persons past coionstare revealed. Problems arise when
the offender believes there is no legitimate reasoninterest in this information and
therefore feels valid in not disclosing informatiabout spent convictions. Giving an
individual statutory authority to lie about a spemnviction should be considered a
dangerous move, however there needs to exist asmpowvthat enables some level of
control to individuals with spent convictions incbucases. What essentially could be
considered as legislating a lie raises inescapealidcal predicaments supports an
alternative where the responsibility is placed o person asking the questions.

Strong criticism for this suggestion rests on thet that the effectiveness of prohibiting
certain questions would have to be enforced byadiaregulatory body. This creates a
situation where people asking questions about nahriecord information of others have
an increased potential that they are themselvesmttimg an offence. If the appropriate
response, then, is to provide that there be naatitin to disclose a conviction that has
been spent, questions asked relating to prior ctiows should be taken to mean only
those that have not been spent.

In the absence of express legislative provisioth&ocontrary there should be no
obligation to acknowledge a spent conviction. Thetertion should be extended
to questions about charges, arrests and other msttelating to a spent
conviction. Failure to acknowledge a spent coneittshould not in itself prevent
a person from obtaining a remedy in a legal or auistrative proceeding to
which he or she is otherwise entitled, nor shotldive rise to a civil liability
(ALRC 1987: xii-xiii).

An example of a financial institution that requirgaminal record checks as part of the
recruitment process attempting to limit questianselevant convictions takes form in the
following application question:

"Have you had any criminal conviction for, or pleabguilty to, a crime involving
dishonesty or violence which is not lapsed or spefWestpac Banking Corporation
2005).

This of course does not ensure that problems wiimial record checks and the
admission to prior conviction are removed. As WastpBanking Corporation’s
submission to the Human Rights Commission on Dnsication in Employment on the
Basis of Criminal Record (2005) provides:
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An applicant for a position in a Westpac branchds#at she did not have ary
convictions within the last ten years. When theedfaldpolice check was returned, |it
indicated, however, that there was a State crimmeglord. When questioned aboput
this, the applicant subsequently withdrew her aggtion and never provided any
further information about her criminal record as guested. She then claimed
discrimination on the basis of criminal record. Wex's position was that it w
unable to progress her application on the basist thlae appeared to have beeén
dishonest in the statements she had made aboutriremnal record, and was no
prepared to provide information to disprove this.

An additional problem noted in the submission abwas that because criminal record
checks often take several weeks to complete, emy#ay is offered conditional on the
police check. This sometimes results is terminadb@mployment after commencement.

Miscellaneous Provisions

A drafting note present in Part 4 of the model ssgg) that ‘jurisdictions may choose to
make local variations, especially if the usual pcacin that jurisdiction would be to

provide for an application to be made to a Judgthefrelevant Court rather than to the
Court itself’ (Spent Convictions Bill (Draft), SdutAustralia 2008: 14). VALS promotes
this provision in order to make a point about thgartance of cultural sensitivity.

Perhaps the provision to make local variations lsarused in order to increase cultural
sensitivity. Useful tools for the engagement of lindigenous population of Victoria can

be referred to is visible in the Koori Court system

Concern is warranted in relation to the ‘Principtgsserning hearings’ section where
‘The court may, if satisfied that an applicatiom gospent conviction order is vexatious,
misconceived or lacking in substance, dismiss ti@i@ation without holding a hearing’
(Spent Convictions Bill (Draft), South Australia@ 15). While recognizing the value
of time in the courts, attention should not be Wl from applications that appear
‘lacking in substance’ or ‘misconceived’. Insteaghould be considered whether this is
the result of other factors such as:

« Accessibility
Are the application documentation and the applecatprocess easy to
navigate? Issues of readability can often presesdtchurdles to people who
have limited literacy capabilities.

- Lack of legal representation

Is the offender disadvantaged in their ability toyidde a sufficient application
resulting from a failure to obtain legal advice?

16



Additionally there is a need, if a spent convicioscheme is adopted, to have
mechanisms that make ex-offenders aware that trense exists, and how the provisions
surrounding the application process operate. Withioig awareness element there is an
immediate ‘access to justice’ problem apparent.

Accessibility

In order for a spent convictions scheme to be g¥fely utilised, the systems through
which someone with a conviction must engage witlstnine accessible. This is vital if
applicants are required to engage the process wtitlegal representation or advice.
VALS suggests that eligible convictions should heoeatically reviewed after the

qualification period rather than individuals bemggjuired to apply for their conviction to
be spent. This would mean reversing the onus obfpproposed in the Bill (s.9). A

conviction should not be reviewed by the Courtstteesy already experience extreme
delays and a new role would add to the delay. utral designated to review convictions
should be established instead.

VALS is concerned that Indigenous Australians ¥all into the category of people who

do not find accessible the process of applying dpent convictions, especially if it

involves going back into a Court room which is &$si®d with a bad experience that
resulted in imprisonment. It is likely to appeambembers of the Indigenous Australian
community that they are going to Court to be judgedin, or even convicted again if
their application is refused. The matters that &hdue considered in reviewing a
conviction should not mirror those to be takendocant in sentencing (ie : section 9(5),
such as nature of the offence, length of sententte3hould relate to matters after the
conviction and sentence (ie: length of time sith@econviction etc).

It is reasonable to establish a database that Wldigs a conviction should be reviewed.
Individuals should be sent a letter about the cu®f their review. If a decision has
been made to refuse to spend a conviction thatichail should be notified of their right

of appeal (ie: to tribunal). It may be an incentiodive a crime free life if people receive
an update on their conviction status (ie: 12 momthgo until the conviction is eligible

for review).

The Canadian system discussed earlier stressescttessibility of their application
process through numerous notices that legal reptasen is not required. Through their
National Parole Board website, the applicationlfig®ng with a step-by-step instruction
guide on how to complete and file the paperwordasnloadable. Further assistance is
also provided by a toll-free number.

17



CONCLUSION

VALS urges the timely resolution of whether and whational spent convictions model
is implemented given that the process of inquiry been protracted

There should be an end to punishment for an offeviieh has been satisfactorily paid
for in a manner fashioned appropriate by the jestistem. The hardship in incarceration
is the way in which punishment is administered fteralers. The reintegration of

offenders back into society in a positive way bégsedll of society. This cannot be

achieved if ex-offenders have no chance of havitgi@a second chance by way of an
irrelevant and old conviction creating barriers adifetime.

The adoption of the draft model spent convictionlkiB all States and Territories has the
potential to change lives. In its current form, lewer, VALS is critical of the model in
that it is restrictive, insensitive to the circuarstes in which offending occurs, hesitant
to deal with the complexity yet important inclusiof sexual offence considerations,
punitive to juveniles, vague on the issue of priodes around criminal record
information and narrow in vision.
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