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1. INTRODUCTION

This is a joint submission of the following Abomgil and Torres Strait Islander Legal Services:

« Aboriginal and Torres Strait Islander Legal Ser(iQdd) Ltd;

e Aboriginal Legal Rights Movement Inc [ALRM];

» Aboriginal Legal Service [NSW/ACT] [ALS(NSW/ACT)];

e Aboriginal Legal Service of WA [ALSWA];

¢ Central Australian Aboriginal Legal Aid Service [BRAS;

* North Australian Aboriginal Justice Agency [NAAJAInd

« Victorian Aboriginal Legal Service Co-operative lited [VALS].

Participation in the Australian National Human Rgj€onsultation is welcomed by Aboriginal and Terre
Strait Islander Legal Services (ATSILS)ith great interest. This submission has beenritnried to by
many ATSILS. It is hoped that through this condidtaprocess, Australia can gain the knowledgaghts
and initiative to formulate human rights protecioin the development of sophisticated systems of
jurisprudence. This submission provides informataout Aboriginal and Torres Strait Islander Pesple
readily available to ATSILS and explained throubjé &ssistance of case studies.

Most ATSILS have been allocated topics to addreghis submission so some sections may read as only
being relevant to one State or Territory. Whilsingoof the topics discussed relate to a particulateSor
Territory, the bulk of this submission is applicaBlustralia-wide. The human rights topics discusaettiis
submission have been listed in chronological oathel are not in any order of preference.

ATSILS are united in their call for the protectiohhuman rights for all Australians through a Bifl Rights
and highlights how such protections could benefibAginal and Torres Strait Islander communitiesowh
are particularly vulnerable to having their humaghts abused. The United Nations Declaration on the
Rights of Indigenous Peoples is a good place t staelation to protecting the rights of Aboriginand
Torres Strait Islanders. ATSILS jointly express agigointment that discussion about constitutional
entrenchment of human rights has been stifledritifig the debate to statutory protection of humights.

2. UNITED NATIONS DECLARATION ON THE RIGHTS OF
INDIGENOUS PEOPLES

Australian is a signatory to a number of internagioconventions such as the Convention on the Right
the Child (CRoC), the Universal Declaration of HimRights (UDHR), the International Covenant on Civi
and Political Rights (ICCPR), International Covehan Economic, Social and Cultural Rights (ICESCR)
and the United Nations Declaration on the Righttndfgenous Peoples (UNDRIP). However, Austrdlia i
yet to meet its obligations through the enactmenthese into domestic law. Further, the Australian
community remains confused and unsure of theirtsighs articulated by Williams:

The Rudd Government has made two important symitaliements on Aboriginal and Torres
Strait Islander rights. The first was the apologytihe stolen generations. The second came
(on Friday) when it gave formal support to the @ditNations Declaration on the Rights of
Indigenous Peoples. While both are important stepward, neither can hide the fact that
Australia’s legal system still reflects the racisfrour past

Australia is the only democracy without a bill dracter of rights. While locally Victoria and the AChave
seen the recent passing of human rights legislatimare is still a great need for the furtheringhoiman
rights for Aboriginal and Torres Strait Islandeiopkes.

! The ATSILS that have contributed to this submissice the Aboriginal Legal Rights Movement (ALRMjctorian
Aboriginal Legal Service Co-operative Limited (VA),3he North Australian Aboriginal Justice AgentAAJA), the
Aboriginal Legal Service of Western Australia (AL®Yand the Central Australian Aboriginal Legal Aservice
(CAALAS).

2 Williams, George''Racist premise of our constitution remains" SydMgyrning Herald - Opinion7 April 2009, p.11
as at http://www.law.unsw.edu.au/News_and_EventsdiNews.asp?type=&name=2387&year=2009

4
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Presently, the best protection for the Aboriginad &orres Strait Islander community has been thiahg
Racial Discrimination Actl975 (Cth) (RDA). The RDA has proved to be a fragihield and has been
overridden twice in the last decade in relationAtmriginal and Torres Strait Islander Peoples. @thb
occasions (the 1998 for native title and 2007 Fer Northern Territory Emergency Interventipa federal
law provided that if the Government decision wasally discriminatory it was to operate despite RI2A.*

While Australia’s support for the UNDRIP is a landrk for Australia and the international communitys
important to remember that the Declaration makeshamge to Australian law. The fact that Aborigiaat
Torres Strait Islanders are significantly disadaged in almost every category of rights, such adtine
education, child protection and employment is aineler that there is no level playing field in rébat to
accessing rights in Australia. This disparity conéis to reveal itself in degrees of marginalisation
disadvantage and social isolation and manifess its statistics that are well documentgd.

This disparity in social disadvantage endures itespf the Royal Commission into Aboriginal Deaths
Custody (RCIADIC) recommendations. One of the masportant recommendations was to use
imprisonment as a last resort for Aboriginal andrr&® Strait Islander people. The statistics clearly
demonstrate that this recommendation has not bepteinented. These statistics also fly in the fate o
widespread research and knowledge that highlights:

Prisons do not disappear problems, they disappeandn beings...mass incarceration is not a
solution to unemployment, nor is it a solutionhe vast array of social problems that are hidden
away in a rapidly growing network of prisons andgé

For these reasons and more, our attention neeble focused on the instruments that can be used/¢o g
protection and recourse to the Aboriginal and Toi®¢rait Islanders. The inclusion of the Aborigilaald
Torres Strait Islander peoples perspective to didons of human rights is essential to self-detegition,
and in turn wellbeing. According to research redebthis year, there is a need for renewed focuthen
wellbeing of Aboriginal and Torres Strait Islandeeoples. The research found that those with strong
cultural attachment have significantly better selfessed health, are more likely to be employedaasnd
least likely to have been arrested in the pastyiears. The findings also support the view thatdlae other
means by which Aboriginal and Torres Strait Islandisadvantage can be addressed and that restoddtio
Aboriginal and Torres Strait Islander attachmerthir culture may be an integral part of the sohut

% Northern Territory National Emergency Response2867(Cth).

* Williams, George, (2009), supra no 2
http://lwww.law.unsw.edu.au/News_and_Events/InThedlasp?type=&name=2387&year=2009.

® According to the 2001 census, unemployment amdmayiginal and Torres Strait Islander Victorians \@asmes
higher than for non-Aboriginal and Torres Stralitgler Victorians: Victorian Implementation Reviefthe
Recommendations from the Royal Commission into Agioal Deaths in Custody Statistical Information

Volume 2 October 2005 p. 20. The higher prevaleideamily Violence in the Victorian Aboriginal afitbrres Strait
Islander community is widely understood to be iafiloed by the impacts of contemporary social and@oic
marginalisation: VicHealth 2007. People with a na¢illness are overrepresented in Victorian priseite 40% of
prisoners experiencing serious mental illness: el@onsulting 2003. The proportion of Aborigiraald Torres Strait
Islander men in prison at 30 June each year hasdsed each year from 5.2% at 2004 to 5.8% at 20@Bthe number
has increased significantly from 176 to 230 inshene time period: Department of Justice 28€4istical Profile of
the Victorian Prison System 2003-04 to 200™38bourne: State Government of Victoria. Furtfar30 June 2008 the
Victorian Aboriginal and Torres Strait Islander ingpnment rate per 100,000 Aboriginal and Torreaitislander
adults was 2,443.2 for males = the highest levelfe period under review (2003-4 and 2007-8).

€ Cunneen C (2000) ‘Introduction: Race, prison aalitis in Australia’ in A. Davis (ed) ‘Masked Riaon:
Reflections on the Prison Industrial Compléndigenous Law Bulletid(27) [online as at
http”//www.austlii.edu.au/au/journals/ILB/2000/1 hanl].

" Australian Bureau of Statistic8002 National Aboriginal and Torres Strait Islandgarveyas at
http://lwww.abs.gov.au/AUSSTATS/abs@.nsf/mf/4714.0/.

8 Dockery in Science Alert Australia & New Zealar@D2.
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3. ATSILS SUBMISSIONS FOR STATE HUMAN RIGHTS ACTS

3.1. VICTORIA

In 2005, a consultation was conducted by the ViatoiGovernment as to whether or not there
should be better human rights protections for \fietevhich resulted in the successful adoption of
the Victorian Charter of Human Rights and Responsib#itAct 2006 (Vic) The VALS
facilitated two meetings in order to enable Abarai and Torres Strait Islander community to
engage with the consultation process of the Humaght® Consultation Committee (Victoria),
appointed by the Victorian Attorney-Genetal.

The Victorian Charter of Human Rights and Respalitsds is a step in the right direction to
affording some protections to Indigenous peoples,dmes not operate as a panacea to all ills in
society. For instance, in the Victorian consultatiwocess, it became apparent that any human rights
instrument must recognise the specific rights ofordinal and Torres Strait Islander peoples,
including the right to self determination.

3.2.  WESTERN AUSTRALIA

In August 2007, ALSWA patrticipated in a consultatibat was conducted in WA to determine
whether or not a WA Human Rights Act was required produced a submissith.

4. CONSULTATION QUESTIONS

At the time of finalising this submission, ATSIL$ea aware that more than 10 thousand submissiores ha
already been lodged for this consultation, manyhich go into academic debate on whether or not we
should have an instrument such ddueman Rights Adnh Australia and if so, how it should operate aritht
rights it protect. It is not the intention of trésilbmission to enter into academic debate aboutotine in
which a Human Rights Act should be enacted in Alistrbut communicate information about human gght
issues readily available to ATSILS that work at tbhel face. Case studies will be utilised.

ATSILS are curious to know how many of the subnaeigsireceived represent the voice of Aboriginal and
Torres Strait Islander peoples. The process ofisgetritten submissions is often inaccessible towdinal
and Torres Strait Islander people who experienceseconomic and socio cultural disadvantage. This
evidenced by the fact that in WA, when ALSWA drdftend distributed widely an individual submission
form for Aboriginal and Torres Islanders in WA, limding through the media and facilitation of two
community meetings over a period of about two mgntimly three submissions were received.

4.1. WHICH HUMAN RIGHTS AND RESPONSIBILITIES SHOULD BE
PROTECTED AND PROMOTED?

ATSILS recommend that all the rights enshrined uritle following international instruments and

their protocols, to which Australia is a signatparty, should be protected including:

- International Covenant on Civil and Political Rigi{tCCPR);

- International Covenant on Economic, Social and @malt Rights (CESCR);

- United NationDeclaration on the Rights of Indigenous PeoglésIDRIP);

- Conventioron the Elimination of All Forms dacial Discrimination(CERD),

- Convention against TorturgCAT);

- Convention on the Elimination of All Forms of Discination against Wome{CEDAW);

- Convention on thRightsof theChild (CRoC); and

- Conventioron the Rights of Persons wiblisabilities(CRPD)

® VALS' submission to the Human Rights Consultatiommittee (Department of Justice) in responséeo t
Discussion Paper - ‘Have Your Say about Human RighVictoria’ - sent 24 August 2005.

10 ALSWA, “Submissions of the Aboriginal Legal Service of WesAustralia (Inc.) in relation to the draft Huma
Rights Bill (WA) 2007 Available online atvww.als.org.alor by emailingeception@als.org.au
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4.2. ARE HUMAN RIGHTS SUFFICIENTLY PROTECTED AND PROMOTE D?

ATSILS are of the opinion that currently there amme limited protections of Human Rights in
Australian domestic Law, such as the RDsd other administrative and procedural protestion
under the common law. However, these protectioaéien ad hoc and inaccessible to Aboriginal
and Torres Strait Islander people. In our expegethese laws do not go far enough in adequately
protecting and providing recourse to Aboriginal draires Strait Islander people who have suffered
human rights violations.

4.3. HOW COULD AUSTRALIA BETTER PROTECT AND PROMOTE HUMA N
RIGHTS?

ATSILS support the adoption of a Commonwedithman Rights Acthat is binding on all States
and Territories. However, it is important to recisgnthat this model, as opposed to Constitutional
reform, is vulnerable to the whims of successiveegoments such as the recent suspension of the
RDA in the Northern Territory (NT) in order to enabe NT Emergency Response legislation
(NTER). In the future, serious consideration ndedse given to constitutional reform.

If a Human Rights Acts adopted, the Act should provide for a preantdlesome other special
acknowledgment of Aboriginal and Torres Strait hglar peoples as the First Nations peoples of
Australia. In determining how this acknowledgeméntworded and to ensure that the Act
adequately protects Aboriginal and Torres Straidnider people, Aboriginal and Torres Strait
Islander individuals and organisations must beigefitly consulted in ways that are culturally
appropriate and accessible to the most disadvamtagd remote sections of the Aboriginal and
Torres Strait Islander community.

S. ATSILS HUMAN RIGHTS CONCERNS

5.1. ACCESS TO JUSTICEM
VICTORIA

A human rights issue for Aboriginal and Torres Btiglander Peoples is the funding of Aboriginal
and Torres Strait Islander Legal Services. Inadiegiuending of such services in comparison to other
services discriminates against Aboriginal and To8#ait Islanders.

In 2008, the ALRM lodged a formal complaint to theited Nations about treatment of Aboriginal
and Torres Strait Islander Peoples. ALRM ChairpefS@ank Lampard reported to the media around
the time the complaint was sent that “AboriginabakAid has been static for more than a decade,
meaning it has fallen by about 40 per cent in teans” and “that is discrimination because
mainstream legal aid has increased by 120 per ietite same time® The formal complaint
concludes: “[it is our submission that the SpeckRpporteur should make the Australian
Government aware of its obligations to Indigenousstfalians. Repeated requests to the
Government for additional funding to support oungrams for the benefit of the Aboriginal people
over at least the last 8 years have been deniatl,airavenues for our complaints have been
exhausted within Australia. We wish for the Goveeminto be made to respond formally to our

" The Victorian Aboriginal Legal Service Co-operatitimited has written this section with the assis& of
documentation (complaint to the Special Rapporteuthe Human Rights of Indigenous Peoples) fromAtheriginal
Legal Rights Movement (ALRM). It is a topic that islevant to Australia in general, not just Victordr South
Australia.

12 ABC News (2009)‘Aboriginal and Torres Strait Istiem rights complaint lodged with UN’ 16 Septemb@62 as at

www.abc.net.au/news/stories/2008/09/16/2366190 saton=australia
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complaint, and thus to be held accountable fordatk of spending on Aboriginal legal aid to
Aboriginal people.*®

VALS recently wrote a letter to the Standing Contedton Legal and Constitutional Affairs in
response to the Submission to the Inquiry into Asde Justice, 2009. VALS was critical that the
recommendations of a similar inquiry in 2003 hageleen implemented. VALS noted that “[s]ince
the 2003 inquiry, demand for services has increasetithe cost of providing those services has
increased. The ATSILS have not received any meéulingcrease in funding during the ensuing
period. When funding increases to the Commissiords @ommunity Legal Services have been
made, they have been inadequate to address evdertiend at the door. The situation has therefore
worsened since 2003.”

A significant recent paper on funding issues fackBSILS was completed by Cunneen and
Schwartz which highlights that as at"™30une 2006 ‘Indigenous prisoners represented 24%eof
total national prisoner population ... [tlhe figu@s over-representation translate into an acute need
for proficient and accessible Indigenous-speciigal advice and representatitynand VALS
agrees.

The authors note that in 2003, the estimated arshuaitfall for funding of ATSILS, compared to
Legal Aid Commissions was $25.6 million. Also, “tmeimber of criminal cases dealt with by
ATSILS increased by 67% between 1998 and 2003;dextpite this massive increase, funding for
these services did not substantially increase an pleriod.*® They further argue that “...the static
funding environment that ATSILS operate in resuttompromised capacity to provide adequate
services to the sector of the population that astyuaeeds the best possible quality legal services
the issue of the adequacy of legal representatioméligenous people goes to the heart of questions
of access, equity and the rule of law” (2008:38-38)addition the ALRM noted that the State of
South Australia discriminated against it by meatending to it the same exemption from state
charges for Court transcripts and filing fees, resagplied to the State Legal Services Commission.

5.2. ADULT GUARDIANSHIP
NAAJA (NT)

ATSILS regularly act for clients with intellectudlsabilities who are in need of a guardian. In the
Northern Territory, the number of people under diarship orders is higher per capita than
anywhere else in Australia. And these figures aceeiasing. At present, there are in Alice Springs
around 130 people under guardianship orders, wt80Po of these Aboriginal. In the Northern
Territory, there are around 200 people under gaastiip orders with 65% of these Aborigihal.

In our experience, a number of critical human sgksues arise for our clients. These include four
key areas. First, the lack of access to suppowticess for people with intellectual disabilities.

Second, the process of obtaining informed conseriteatment, and the use of interpreters with
remote Aboriginal people. Third, the lack of anypegpriate accommodation for young people with
intellectual disabilities and high-level care needsd fourth, the inadequacy of the present
departmental structure for the Office of the Pul@igardian, given that this Office sits under the
Department of Health and Community Services. Thablem is that where the Public Guardian is

13 Aboriginal Legal Rights Movement letter to theeSjal Rapporteur on the Human Rights of Indiger@esples re
Complaint Regarding the Discriminatory Underfundafgthe Aboriginal Legal Rights Movement in Augdi@a20 June
2008.

4 Cunneen C & Schwartz M (2008) ‘Funding Aborigiaald Torres Strait Islander Legal Services: IssoeBquity
and Access’Crime Law and Justic82(1): 40.

5 Cunneen C & Schwartz M (2008) above 14, p. 50.

6 The Northern Australian Aboriginal Justice Agertiys written this section. It is a topic that isekent across
Australia and not just the Northern Territory.

" These figures were provided to NAAJA in a meetiith the Adult Guardianship Office on 3 April 2009.
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advocating for accommodation and support, they rave independent from the Department of
Health, and that this may present a perceivedtoahconflict of interest.

Case Study 1: Andrew

Andrew was admitted to Royal Darwin Hospital (RDidliowing an incident where he was stabbed.
As a consequence of his injuries, he was considirdze in a persistent vegetative state. Andfew
received nutrition through a gastrostomy tube, ikezk full nursing support, but he was otherwise
described by medical staff as being ‘pretty healthie had no means of communication and his
cognitive function was greatly impaired.

In 2005, an Adult Guardianship order was made, eyipg guardians to make decisions and to aqgt in
Andrew’s best interests. In the period from Novem®@05 to Andrew’s death in October 2008, |he
remained a resident in the trauma and burns walRDil. Despite repeated attempts by the Puplic
Guardian advocating to the Department of Health @odhmunity Services for the provision pf
appropriate accommodation, alternative accommaoalatizs not provided.

The only available option for Andrew was to be hexligh an Aged Care facility in Darwin. This was
objected to by family members and the Public Guardiue to Andrew’s age (he was in his late 30's
at the time of the accident), and their conceras #ged Care is not an appropriate place for a ggun
person. A further alternative, housing Andrew inth&ine Hospital, was objected to by family as it
was consider too far to travel and to visit him.déew'’s family are from a remote community, and
reside between that community and Darwin.

Andrew was ineligible for support through mainstreeommunity disability funding. It was decided
by the Public Guardian to utilise Andrew’s savirtgsfund a weekly carer to take him outside the
hospital ward to experience fresh air and the 3iis was the only activity or support that Andrew
received.

Our concern is that for the duration of his accordatmn at RDH, Andrew was not provided with
adequate access to appropriate accommodation, iswpbculture.

Unfortunately, in our experience this case studgdsan isolated case. We consider that a Federal
Charter is of critical importance, both to stipelatniversal standards for the care and support of
people with intellectual disabilities, including ethyoung and those from remote Aboriginal
communities, and to protect against systemic issueh as the need for the Public Guardian to be
independent from the relevant Department.

5.3. COMPULSORY INCOME MANAGEMENT
WESTERN AUSTRALIA

ALSWA has concerns and is currently monitoring cafapry income management that has
commenced in the Perth suburb of Cannington amdaaloss the Kimberley region of WA. It seems
clear that a disproportionate number of Aborigiawadl Torres Strait Islanders are being targeted and
involuntarily placed on the scheme. Another schefmao school, no welfare’ is of similar concern
to ALSWA.

5.4. DETENTION OF ABORIGINAL PEOPLE
WESTERN AUSTRALIA

This section contains a snap shot of issues rgldatndetention that Aboriginal and Torres Strait
Islanders face in one State, Western AustralianyMs# the issues are applicable in other States and
Territories and are expanded upon in remainingi@estof this submission. This section human
rights highlights issues relating to the detentdrAboriginal and Torres Strait Islander Peoples in
WA,
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Aboriginal and Torres Strait Islander people argpbportionately arrested, remanded in custody
and sentencelf.In WA, the position is more dire with statistidsosving that the incarceration of
Aboriginal and Torres Strait Islanders, in contrasthe general population, is risifigAs well as
the alarming statistics, ALSWA has concerns ablegitconditions of detention, as described below.

Separate Confinement: ALSWA has become aware of an inappropriate usehef separate
confinement provisions under s.43 of @rsons Ac{WA).?°

Juvenile Detention: ALSWA made a submission in January 2008 regardiegoverrepresentation
of young Aboriginal people in the WA Juvenile JustBystem (as of Dec 2008, it was 70.9%).

Police Lockups: ALSWA has concerns about people (including childirbeing held in police
lockups for extended periods of time.

Repatriation (i.e. Stranding): ALSWA made a submission in May 2008 to the WA Goweent
regarding the stranding of people after contachwhie justice system. We are advocating for the
adoption of a repatriation policy, such as thegoiin the NT.

Mental lllness: ALSWA has concerns about the way people with mahiedsses are treated by the
justice system, including fitness to plead and fimite detention ‘at the Governor’s pleasure’.

Prisoner Transport: In WA, the vast majority of prisoners transportexspecially in remote
regions, are Aborigindf- Prisoner transport has been an issue that ALSWsAbeen advocating
about for some time. In WA, prisoners are tranggbrthousands of kilometers in unsafe and
uncomfortable vehicles, often for minor offences.

In late 2006, a prison transport vehicle filledtwit4 prisoners en route to Roebourne from Broome
prison broke down not far from the Sandfire Roadieowvhich is about half way between the two
destinations. Due to inadequate vehicle designeamergency procedures, the prisoners were forced
to remain in the vehicle for 20 hours, in a sitoatof extreme heat where the air conditioner wds no
able to be kept on. This incident, known as thentBige Incident’ resulted in the WA Minister for
Corrective Services, Ms Margaret Quirk, giving &egh in Parliament where she said, amongst
other things that:

“It is intolerable that in this day and age peopddould be subjected to such inhumane
conditions, and | have requested the departmestiotinise existing procedures to ensure
that similar incidents do not occur in the futurg.”

Although this assurance was given, the changessendiny needed was not implemented and in
January 2008 a Warburton Elder, Mr. Ward, diedhea back of a prison transport van after no
welfare checks were made on him on a very hot adiger than through a faulty CCTV, when the air
conditioning was not working.

18 See generally:aw Reform Commission of Western Australia — AliaigCustomary Laws Final RepoReport

No. 94, 2006), chapter 3.

9 Neil Morgan & Joseph Wallarfiinspecting Custodial Settings'Presentation at the National Aboriginal and Terre
Strait Islander Legal Services Conference, Pertiy RD09. In mid-2002, there were around 870 Abpebpeople in
prison. In just three years this had risen to dy600, which was around an 80% increase. Whiletmaber of
Aboriginal prisoners increased by around 750, ¢it@l prison population went up by less than 908is Theans that
during the period, 80% or more of the total incesgsprison population in WA was Aboriginal. Takitige period from
mid-2002 to mid-2009, the Aboriginal numbers havelded.

20 5ee Report No 57 of the Office of the Inspecto€osétodial Services (report of an Announced Inspraif
Bandyup Prison) at at paras 3.22 to 3.28, availatMevw.custodialinspector.wa.gov.au.

% see, for exampl&hematic Review of Custodial Transport Servicé#/estern AustraliaOffice of the Inspector of
Custodial Services Report No 43, May 2007, p ladaf‘...mostly Aboriginal..”] (Exhibit 98).

2 parliament of Western Australia, 2 November 2Gq08153b.
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Mr Ward, who was being remanded on drink drivingrges, died an entirely avoidable death by
heat stroke including suffering a large third degbeirn on his torso from laying against the hot
metal seat. At the coronial inquest into the d€atiere ALSWA was given special leave appear as
an interested party) the conditions within vehiskere graphically depicted by the Counsel assisting
the Coroner as follows:

“The van itself is the subject of photos in evideand has also been seen by the court. What
is particularly apparent on seeing the rear podéality is its small size and its almost total
enclosure by metal surfaces. It is difficult to @imee a more uncomfortable environment in
which to spend even a short amount of time leteakeveral hours. There is little natural
light, no natural ventilation, the seats face indsrrather than the direction of travel, the
bench seats are hard and slippery with no restsaimt grab handles, there is no view out
other than through thick mesh and no direct meansoonmunication with anyone. It is
cramped, isolated and claustrophobic even in ideaather conditions. It is almost
impossible to believe it was ever conceived youdchiuup to 6 adults in that section. The
thought of more than one or two adult men overdisiance seems a stretch.”

The Inquest has uncovered various systemic failimgieh contributed to the death. The findings
were delivered on 12 June 2009.

Aboriginal Community Courts: ALSWA is currently advocating for the extension andl out of
Aboriginal community courts and circle sentencingVA. A written submission will be sent to the
WA Attorney General by 15 June 2009 and can beigeavon request. The submission’s main
emphasis will be to support the courts and theipaesion to other communities, with a
recommendation that it be tested in a remote contyunhe submission will also cover minor
recommendations about the courts in their curremh&t. ALSWA believes that the roll out of these
courts into other areas of the State is an essewotiaponent in the self-determination of Aboriginal
people in WA.

5.5. DISCRIMINATION
SOUTH AUSTRALIA #

The RDA is a partial implementation, into the dotitetaw of Australia of CERD. Because the
RDA is an Act of the Australian Parliament, it cae amended or its operation restricted by
subsequent valid acts of the Commonwealth Parlianfesn such there have been significant roll
backs of the RDA by the Commonwealth Parliamertesihe enactment of the Act. In particular the
Native Title Amendment AEB98 (Cth), thedindmarsh Island Bridgéct (1997) and the legislation
required for the NTER. As such the RDA does notstitute a genuine guarantee of equal treatment
for Australian citizens, on the basis of race. Timdy effective remedy is that the RDA Act be
entrenched such that its essential principles damminterfered with by subsequent legislationhaf t
Australian Parliament. It is submitted that anysideration that is being given to a Bill or Charér
Rights for Australia should incorporate the notibat the RDA or so much of the CERD convention
as is to be implemented into Australian law via Ri2A should be entrenched as a constitutional
amendment to prevent it being subject to implieebgress repeal by the Australian Parliament.

Rights are not guaranteed until they can be prege@itom such a Parliament. In circumstances
where racial minorities in particular Aboriginalgg@e do not get anything like proportional or attua
representation of their interests in the Austrafamliament, the Parliament of itself cannot bensee
as a guarantee of the protection of their rightsiaterests. It is that circumstance which requihes
entrenchment of RDA principles in the Australiamstitution.

% The Aboriginal Legal Rights Movement wrote thistsen. It is a topic that is relevant across Augrand not just to
South Australia.
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The Breadth of the Racial Discrimination Act

The text of the RDA has been subject to considerpldicial scrutiny and many commentaries by
the Racial Discrimination Commissioner and variaughors. Combined ATSILS refer to the Racial
Discrimination Commissioner’s review of the RDAD&cember 1995, in particular to the papers by
Dr Sarah Pritchard on special measures and themsspby Professor Garth Nettheim. Combined
ATSILS agree with both of those submissions andrsigbthat consideration should be given to
adopting a broader conception of racial discrimorasuch that the work of the special measures
provisions is somewhat narrowed. Referring to p288 of the text we note Dr Pritchard’s
observation that:

. an understanding of racial discrimination whickfers not to any distinction or
differentiation, but only to those which are arhity, invidious or unjustified. On such
an analysis, measures adopted by reference towacgd not constitute discrimination
under the RDA where the criteria for differentiatiare reasonable and objective.

Similarly combined ATSILS refer to and agrees wibht Pritchard’'s suggestion that more
consideration should be given to Article 2.2 of CERamely that it is not intended merely as a
shield against challenges but also as positive wmeasto undertake and address past
discrimination. Combined ATSILS also note with apyal the suggestions by Dr Pritchard that the
Human Rights Commission dfie Racial Discrimination Commissioner’s alcohgbod needs to
be seen in light of principles of self determinatand cultural integrity’

Relevant parts of Article 2.1 of CERD also shoudd donsidered for inclusion within the RDA;
Combined ATSILS have complained that institutiondiscrimination against Aboriginal
institutions has been practised by Governments ree@md State for a long time and so it is
submitted that genuine commitment by Governmenhéoprinciples of non discrimination on the
basis of race, would include outlawing such disoration by Governments.

Article 2.1, paragraph (a) of CERD should also heoiporated into the RDA by expressly
outlawing racial discrimination by the Federal, t8taTerritory or local Governments against
persons, groups of persons or institutions.

Pursuant to Article 2(1)(e), Australian Governmetpport for multi-racial organisations and
movements should also be enshrined by legislatiglnowledgement of Aboriginal Non-
Government Organisations, such as ATSILS and Apwl Medical Services and like
organisations. Recognition should be given to thasnbeing organisations which require special
assistance and acknowledgement of their role imm@ing the interests of racial harmony and the
elimination of racially based disadvantage. An imgaot aspect of the operation of Aboriginal
organisations is that they are multiracial and thathin them persons of different racial
backgrounds work harmoniously for the achievemen®loriginal emancipation and for the
elimination of disadvantage.

WESTERN AUSTRALIA

ALSWA's Civil and Human Rights unit assist Aboriginpeople in making complaints to the WA
Equal Opportunity Commission (WAEOC) and the AHRGoat racial discrimination and
vilification. Complaints include harassment by hdigurs (seeCampbell v Kirstenfeldf2008]
FMCA 1356, where damages of $7,000 were awardedstoCampbell), security guards, shop
keepers, pubs and clubs, housing providers and.rBaeause conciliation is encouraged, many
matters settle confidentially. There needs to becesses that enable the dissemination of the
outcomes of conciliation in regards to a public emass point of view and in regards to
monitoring and evaluating the effectiveness ofléggslation.

2 pritchard Sarah Chapter 9 (Special Measures), pa§é of Racial Discrimination Act : A Review Rac
Discrimination Commissioner 1995.
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Although there has been some limited indirect disicration actions in WA, they are extremely
difficult to prove. See for example the caseMdrtin v State Housing Commissfdrwhere an
action for indirect discrimination against WA Staigusing was ultimately dismissed.

5.6. DISCIPLINARY REGIMES UNDER THE CORRECTIONAL SERVICES ACT
1982 (SA)

SOUTH AUSTRALIA

This submission made about specific aspects ofdibeplinary regime for prisoners under the
Correctional Services Ac982 (SA) and was written by the Aboriginal LegagiRs Movement
(ALRM). It highlights fundamental aspects of unfairnes&ieht in the present legislation.

Section 42A
No criticism is made of Section 42A, - minor breaslof prison regulations. There is procedural
unfairness and irregularity however in Sections44Band 46,

Section 43

Albeit that a Manager’s Inquiry process is a sunmynm@aocess and deals with breaches to be dealt
with in front of a manager rather than by a judipieocess, penalties imposed under Section 43(2)
are significant for a prisoner. The words of Set#3(1) make it plain that the manager is to be

regarded as the accuser and the Judge .It is thageawho is able to charge the prisoner and
conduct the Inquiry. The prisoner is given no opts to whether or not the matter should be dealt
with by a visiting Tribunal, the only power to refa matter to a tribunal is in the hands of the

manager himself pursuant to Section 44(1).

It is submitted that the prisoners should be gitrenoption of having their matters referred to the
tribunal after being charged by a manager and beéor Inquiry by the manager. It may be
commented that prisoners do have redress againsageds enquiries through Section 46 —
appeals against penalty imposed by managers, baippeal against a finding of guilt. In fact

Section 46 is defective for the following reasons.

Criticisms of Section 46 Appeal Processes

1. Section 46 provides no process of appeal agairistdang of guilt by a manager after an
Inquiry in which the manager is both the accusertae tribunal of fact.

2. The powers of the Tribunal on appeal against pgrnalposed by a Manager under Section
46(4)(b) include the power to increase the pendttys submitted that in accordance with
appeal procedures adopted by the criminal courSonith Australia, that there should be no
power to increase a penalty on an appeal madepsaner. It is obvious that the threat of
increased penalty if an appeal is conducted, nsghmie the taking of appeals when they are
meritorious.

Criticisms of Section 47 Appeal Processes

3. The limited grounds of appeal found in Section 4,7(@ally amount to an appeal based around
jurisdictional error. As such it is very technidafjal ground. Although it probably includes
natural justice principles and procedural irregtilzs it may not take into account manifest
errors, or manifest excess of penalty, which wdoldexample be corrected by the appeal
processes, allowed for in Section 42 of khegistrates Court Act

4. Furthermore the legal learning required to compmdhthe law of jurisdictional error is
complex and requires the services of a competenirastrative lawyer. It is not the kind of
law which is regularly dealt with in the Magistrat€ourt or District Court nor is it the kind of
law which can be understood easily by prisonergh&ahe words of Section 47 contain some
of the most arcane and difficult concepts involirethe law of judicial review. It is submitted
that a simplified process should be invoked, simtitathe Magistrates Court Act, Section 42
Appeals.

% P1/1999 [1999] HCA Trans 256 (6 August 1999).
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Prisoners for whom English is a second language

It is submitted that th€orrectional Services AQCSA) should contain a specific provision for

prisoners for whom English is a second languagey Bhould have the right to have an interpreter
to assist them in the presentation of their caseyell as a prisoner’s friend if they require one,
when they are obliged to appear before a Managersrly or before the Visiting Tribunal.

Prisoners who suffer from a mental iliness or frother forms of mental incapacity including
acquired brain injury should also be allowed toéhawprisoner’s friend assist them in the conduct
of their cases before a manager’s Inquiry or ativigiTribunal.

Non-provision of interpreters in disciplinary predéngs is contrary to Rule 30 of the Standard
Minimum Rules for the Treatment of Prisoners arglably contrary to the common law of SA as
decided in Frank v Police [2007] SASC

Division 6A Section 37A to D — Home Detention

The Aboriginal Legal Rights Movement Inc made dethisubmissions to the Department of
Correctional Services, prior to the passing of@uerectional Services Miscellaneous Amendment
Bill 2004. That Bill restricted but to some degmgionalised the procedures for home detention
under the pre-existing law.

Section 37A (2)(c) —prevents home detention beiaqtgd earlier than one year before the end of
the non parole period or the end of the term ofrisgmment.

It is submitted that the one-year rule is too limgtand does not allow for the unusual cases where
home detention would be suitable in an earlier phafsthe sentence. The arbitrary limitation of
Section 37A (2)(c), should be removed, and thedaould be liberalised.

Section 37C - Revocation of Release from home detiem

The criteria for revocation of release of home dié& are set out in this section. Nevertheless no
procedures are set out for the actual administraifahe process of revocation of release. ALRM
understands that the Prisoner Assessment Unitreelféo in Section 23 of the Act carries out the
practical administrative processes. The prisoneicemed is not given a hearing, he or she is
simply arrested and brought back to prison on aamér There may be practical reasons why an
initial order for re-detention should not be subjecan initial right of hearing however the order
having been made, ought to be subject to a rightresfiew by the prisoner, in limited
circumstances. A limited right of review ought te jrovided for, for cases of arbitrary, unjust and
unreasonable revocation. Further more, reviewsewbgations ought to be made by probative
courts, such as occurs with breaches of bondsuspeaded sentences, etc.

5.7. DRIVER’S LICENCES

WESTERN AUSTRALIA

There are various problems with licensing for lmaigus people in WA including inability to
obtain licenses and access legal services that &ssbtaining extraordinary driver’s licenses and
removing life disqualifications. This issue has méllow on consequences including detention of

Indigenous peoples for driving without a licensd asonomic and social well being of Indigenous
peoples who struggle to find and keep employmetitowit a valid driver’s license.
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5.8. FINES
VICTORIA

The fine system is inherently flawed and is arguabdlirectly discriminatory towards Aboriginal
and Torres Strait Islander Peopl@se finé® system is unfair because it has a harsher impact o
people of low socio-economic background comparedpeople of a higher socio-economic
background. The fine system contributes to therepeesentation in the criminal justice system of
people from low socio-economic backgrounds (whiobludes Aboriginal and Torres Strait
Islar;(;er Peoples) as often fines for such peoplatedo a prison sentence due to failure to pay the
fine.

VALS notes that the PILCH Homeless Person’s Leglhi€is on a reference group that is
providing the Government with advice regarding deeelopment of new legislation to make the
fine system fairer. VALS welcome a fine systemttisamore flexible for people experiencing
financial or social hardship (ie: ‘warning systeanid diversionary programs). VALS is concerned
to see that legislation, expected to be enactedudymn 2005, does in fact go ahéad/ALS
argues that the following methods can also workneke the fine system fairer by introducing
means testing when fining a person and increaséxflity in fine payment.

The fine system [court imposed fineSefitencing Act991 (VIC)), parking fine etc] is inherently
flawed and is arguably indirectly discriminatorywierds Aboriginal and Torres Strait Islander
People$® The fine system is unfair because it has a harshpact on people of low socio-
economic background compared to people of a higloeio-economic background. The fine
system contributes to the overrepresentation inctirainal justice system of people from low
socio-economic backgrounds (which includes Abogdgiand Torres Strait Islander Peoples) as
often fines for such people equate to a prisoreseet due to failure to pay the fiffe.

The most common sentence imposed on offenders wdaxtied a Family Violence Intervention

Order was a fine. VALS argues that this is an imappate sanction for breaches of Family
Violence Intervention Orders. The prevalence oéditmposed for this offence, as with others, fails
to address a broad range of issues related tdléyed offending:

- itis probable that the victim may end up beingghger of the fine;

- the occurrence of the above serves to penalisgittien and fails to address the behaviour
of the offender;

- itis an ineffective deterrent to future behaviowolving Family Violence as causes are not
addressed and solutions are not remedied throggfotfeiting of moneys;

- it may fail to act as a function of punishment du¢he offender being of low socioeconomic
status and therefore having no facility to sendadae; and

- fines do not meet the purpose of sentencing. Ttzexe mo rehabilitative or healing effect
and do not increase the safety of the victim aedcttimmunity.

There is far greater facility for behavioural chanincreased safety of the victim, and decreased
instances of Family Violence stemming from breakeygles of violence through community-
based orders as opposed to fines. Community Basetr®© can include counselling and
behavioural change programs. This sentencing omfwuld be encouraged over inappropriate
“punishment” serviced through fines.

% The Victorian Aboriginal Legal Service Co-operativimited has written this section. The topic ievant across
Australia and not only to Victoria.
27 victorian Aboriginal Legal Service ‘Suggested Rav of the Summary Offences Act and the Vagrancy 899
% Newsletter of the PILCH Homeless Person’s Ledali€; Street RightsEdition 7- May 2004, pg 1.
2 victorian Aboriginal Legal Service ‘Suggested Raviof the Summary Offences Act and the Vagrancy, A699
% Victorian Aboriginal Legal Service (1999) supra 29.
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5.9. HOUSING
WESTERN AUSTRALIA

ALSWA have little day to day interaction with redarto housing for Aboriginal people in WA.
Most tenancy matters are referred to the TenantdcAdService or Department of Commerce.
However, ALSWA advocates for reform and assistdndge provided to Indigenous people in WA
in regards to housing. Many Aboriginal people feaeial discrimination in the housing market or
are forced to accept substandard housing duedrgenerational poverty. ALSWA sits on the WA
Equal Opportunity Commission s.80 Implementatiord adonitoring Committee which is
overseeing the implementation of the ‘Finding acBlaeport into the existence of discrimination
in the public rental market of WA. A similar reviely the Equal Opportunity Commission is
currently occurring with regards to private rerdatommodation in WA. No findings have been
released as yet.

5.10. INTERPRETERS"
SOUTH AUSTRALIA

Australia has ratified the International Covenamt €ivil and Political Rights (ICCPR). The
ICCPR has not been fully incorporated into Australilomestic la®. The position has been stated
by Toohey J of the High Court Dietrich v The Quee(i1992) 177 CLR 292 at 359-360:

Article 14(3)(d) of the I.C.C.P.R. has been mertbalready. The ratification by
Australia of the I.C.C.P.R. on 13 August 1980 ditirender it part of Australian
municipal law. The I.C.C.P.R. is now contained ¢h&l. 2 to the Human Rights and
Equal OpportunityCommission Act 198@th). While the Act confers power on the
Human Rights and Equal Opportunity Commission vestigate and conciliate alleged
breaches of rights contained in the I.C.C.P.Rdoi¢s not create justifiable rights for
individuals

Still the document is a powerful influence on Aaian common law.

Article 14(3) of the ICCPR states that everyone whoharged with a criminal offence is entitled,
as a minimum, to be informed of the nature andeadfishe charge in a language in which they can
understand;**to have adequate time and facilities to prepareeterde and to be able to
communicate with counsel of their own choositfgnd to have the free assistance of an interpreter
if they cannot understand or speak the language: inssourt *°

This right to an interpreter does not mean thag¢@gn can choose to address the court in another
language, if the language of the Court is not tfiest languagé®.Rather it means that the Court
must provide the person with an interpreter if fherson is not able to express themselves
adequately in the language used by the Court.

On 25 September 1991, Australia acceded to the ®ptonal Protocol to the ICCPR. By this act,
Australia has recognised the competence of the HurReghts Committee to receive
communications from individuals claiming to be uie$ of violations of any of the rights set out in

%1 This section was written by the Aboriginal LegagjiRs Movement. It is a topic that is relevant asrdustralia and
not only to South Australia.

32 Minogue v Williamg2000] FCA125 Merkel, Ryan and Goldberg JJ uphikinberg J to the effect that the
reproduction of the ICCPR as a Schedule to the HREGt had not incorporated it into Australian dotieaw [25]
and further that the proceedings had properly lokemissed on the ground of lack of jurisdiction][30e judges noted
that partial incorporation had occurred throughisacl38 of the Evidence Act (Commonwealth).

33 Articles 14(3) (a)nternational Covenant for Civil and Political Righ(ICCPR).

3 Article 14(3) (b) ICCPR.

% Article 14(3) (f) ICCPR.

% Guesdon v FrangeHuman Rights Committee DocA/44/40 page 222.
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the ICCPR. Individual communications must only bade once all available domestic remedies
have been exhaust&d.

Whether an interpreter is required under the comfaanis a matter of judicial discretion. The
overriding requirement, arising form the common lafwAustralia that all parties must have a fair
trial. In a criminal law context, a fair trial inlves the accused and the tribunal being able & he
and understand the proceedings.

Another relevant case e East; Ex parte Nguy¢h998] 196 CLR 3548

In the case ofrank v Police[2007] SASC 288Sulan J dealt with an appeal by a Pitjantjatjara
speaking Defendant who had appeared and plead#g tguivarious offences whilst represented,
but without an interpreter before a Court of Sumnjarisdiction at Marla Bore in the north of
South Australia. Sulan J said that:

“The correct course was for the Magistrate to $teyproceedings until an interpreter could
be present. The Court has an inherent power yocstainal proceedings which will result
in an unfair trial. A right to a fair trial, orfair hearing in the case of sentencing, is a céntra
pillar of our criminal justice system.

In Dietrich’s case, the High Court recognised that the Courtpoager to prevent an abuse
of process of the prosecution of a criminal proasgdvhich will result in a trial which is
unfair. Deane J observed that if the funds anditfas necessary to enable a fair trial to
take place are withheld, then Courts are obligethite steps to ensure that their processes
are not abused to produce a miscarriage of justiteesaid:

If, for example, available interpreter facilitiehich were essential to enable the fair
trial of an unrepresented person who could neigpgak nor understand English, were
withheld by the Government, a trial Judge wouldbttled and obliged to postpone or
stay the trial and an appellate court, in the alisepf extraordinary circumstances, be
entitled and obliged to quash any conviction erdeafter such an inherently unfair
trial. Again, if the Government failed to provideetordinary facilities necessary to
enable an accused held in custody to attend hag, the trial Judge would be entitled
and obliged to postpone or stay the trial and, e tabsence of such a stay or

37 Article 2 First Optional Protocol to ICCPR.

3 Kirby J said:- page 82:In the context of criminal trials it is acceptedvan Australia that the trial must ordinarily
take place in the presence of the accused. Thisineginot only the accused's corporeal presencehaithe or she
should understand the evidence and be in a poditionake decisions as a result of it affectinggbeduct of the case
Such decisions will include giving instructionglie legal representative (if any) appearing in #teused's interests. It
is the duty of a judicial officer conducting crimlrproceedings to ensure the fair trial of the ased. Where a trial
would be unfair because of the absence of an irgéep it is the duty of the judicial officer todgavour to ensure that
an interpreter is provided. Where the accuseddslly represented, the judicial officer can usuakyy upon the legal
representative to communicate to the court the siead wishes of the accused. But even then, tiegldfficer will
not be relieved of the obligation to ensure a faal if it should subsequently appear (from sonieghsaid or done in
the trial) that an interpreter is needelt page 83The entitlement to an interpreter is not specifical language right,
as such, or a feature of the public character a¢fi@ so much as an aspect of the commitment ofutiieature to
fairness of the trial process. It has been said tha right extends to the provision of translaiaf documents
essential to the proper conduct of the trial In orountries the right to an interpreter in a tragbpears expressly
stated in the constitutional text or has been fotmde an implication from a constitutional prowsior from a
statutory bill of rights In Australia the right iso less effective because its source has been takenthe common law.
Many cases exist where appellate courts, conceandluk risk of a miscarriage of justice, have sgtla a criminal
conviction and ordered a retrial where the accubed established that there was a lack of understanat the trial

for want of an interpreter. In the light of thisvd#oped jurisprudence, and its regular applicatiarthe courts of
Australia, it is unsurprising that the Parliameradinot made express provision in the Act to gifecefo the
obligations of Art 5(a) of the Convention. Thoségaiions were already part of the settled lawluktcountry. They
remain so
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postponement, an appellate court would be entitedl obliged to quash any
conviction®®

The Magistrate should have ordered a stay of pdioge until he could be assured that a
Pitjantjatjara interpreter would be present. Thaghtrate should have released the
appellant on baf®

Frank v Policewas appealed by the Respondent, but the Full @bde Supreme Court of South
Australia dismissed the appeét.”

The provision of interpreters to Aboriginal defentkain South Australia is still unsatisfactory and
although the matter in simplified in this State the fact that the only Aboriginal languages
requiring interpreters are Pitjantjatjara and Yankjatjara, still inadequate facilities are prowde
by the Courts to satisfy the requirements laid dowthe Court in Frank.

WESTERN AUSTRALIA

In Australia, unlike for other non-English languagéhere is no national interpreter service for
Indigenous people who do not speak English assaléinguage. This can result in miscarriages of
justice for Aboriginal people, particularly in retecareas where one in five experience difficulty in
understanding or being understood by service pevgidALSWA has been advocating for some
time for a funded WA statewide interpreter servisgch as the service provided in the NT. To
date, our submissions have not been adequatelyrdsg to.

5.11. MANDATORY LIQUOR RESTRICTIONS
WESTERN AUSTRALIA

In WA, mandatory liquor restrictions are being impd in a number of regions, including the
Kimberley, where there are disproportionate numhrg\boriginal and Torres Strait Islander

people. There are possible issues of indirect ididcation and self-determination however these
need to be carefully balanced with the communiglitheand safety needs.

5.12. MANDATORY SENTENCING
NAAJA (NT)

Mandatory Sentencing in the NT does exist in refatd property offence$,sexual offences and
violent offending.

Incarceration rates in the NT continue to sky-rocke 2007/2008, the rate of imprisonment of
adults in the NT was 568 per 100,000 adults, aln®5Sttimes the national average rate of
imprisonment of 164 per 100,000 addft3.he figures have continued to increase since tinethe
last quarter of 2008, the average daily imprisonmete in the NT was 629 per 100,000
population** It is also clear that incarceration rates dispripoately affect Aboriginal people. In
2007/2008, 82% of the prison population was Abordi> Despite no evidence that mandatory

% Dietrich v The Quee(l992) 177 CLR 292,301.
0 Frank v Police[2007] SASC 288 at para 68-70.
“1 Frank v Police(2007) supra n 40].
2 See ss 78BA and 78BRentencing Act995 (NT) introduced in thBentencing Amendment Act (No 3) 2001
3 Northern Territory Department of Justice — Cori@wl Services Annual Statistics — 2007-2008,
http://www.nt.gov.au/justice/policycoord/documeatatistics/NTCS%20Annual%20Statistics%202007-
08_EBook.pdf, p 3.
4 australian Bureau of Statistics - 4512.0 - CorirecBervices, Australia, Dec 2008.
http://www.abs.gov.au/Ausstats/abs@.nsf/Latestprtsdd512.0Main%20Features2Dec%202008?opendocu nmeim&t
%me:Summarv&Drodno:4512.0&issue:Dec%202008&num:\&vie

Ibid p 4.
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sentencing has served to reduce crime rates, nagdsgntencing continues in the NT. In fact,
new provisions were introduced and tightened asnticas December 2008.

Mandatory sentencing removes or restrains congidarby a Court of factors personal to the
offender as well as the objective circumstancemnafffence. The arbitrary and capricious nature of
mandatory sentencing laws has not only causedasettincarceration rates for Aboriginal people,
but frequently results in unfair and unjust outcerfeg our clients.

We raise the following three case studies in refato the four types of mandatory sentencing
offence types in the Northern Territory - propeoffences, violent offences, sexual offences and
breaches of domestic violence orders (DVOSs):

Case Study 2 (property offences)

Alton is convicted of unlawful entry. He broke intohotel at night with Jocelyn and stole a six pack
of beer. In 1998, Alton was given a community workler for an unlawful entry offence. He has not
been in any trouble since 1998. When he goes td,cloe is sentenced to 2 months imprisonment,
suspended after serving 1 mofith.

Case Study 3 (violent offences)

Simone is a 35 year old single mother from a rencot@munity. She has 6 children in her care put
works in the community’s aged care facility. Shesveanvicted of assault, after punching another
female once to the forehead, after which a brightfiensued. The victim suffered scratches to|her
head. She is sentenced to 2 months imprisonffierter incarceration causes her to lose her job, not
to mention the massive difficulties for her 6 chéd.

Case Study 4 (sexual offences)

Sebastian is found guilty of indecent assault. Thart heard that when he was intoxicated,| he
touched the complainant on her bottom, over theofdper clothes. He had no history of prior sexpal
offending. In fact, he had no criminal history #t &dle was sentenced to 3 months imprisonment,
suspended after serving 4 weéks.

Case Study 5 (sexual offences)

Nicholas is 18 years of age and from a remote comitjnuNicholas and Samantha met through
family connections. Samantha is 13 years of ageeyTéntered into a relationship, which was
sanctioned by their families as well as others @raditional marriage and correct within their lpé&di
as to cultural considerations. A few months laBarnantha fell pregnant and had a baby boy, Adam.
Nicholas is charged and convicted of having seintalcourse with a child under 16 years of age.|He

has no criminal record. He has done some work ttecstations and has helped out at the aged |care
facility in his community. Nick was sentenced tan®nths imprisonment suspended on the rising of

“6 These are discussed below in relation to violeffences. Mandatory sentencing now applies to-firse violent
offenders. Previously, mandatory sentencing onplia@ to violent offenders who had been previousigvicted
another violent offence.

“" Section 78B of th&entencing Agirovides that a person convicted of an aggravateperty offence (which
includes unlawful entry), must be sentenced toma & imprisonment (which can be partly suspendediwmlly
suspended if a home detention order is made) omarnity work order, unless there are exceptiomalmstances in
relation to the offender or the offence.

“8 Section 78BA of th&entencing Acitates that a person found guilty of various vibkffences, including assault
where harm is suffered, must be sentenced to adeimprisonment. That term of imprisonment carsbhepended
partly but not wholly. Harm is defined as a phykiofury that interferes with the victim’s health.

“9 Section 78BB of th&entencing Agtrovides that a person found convicted of a seafiahce (which includes a
wide range of offences) must be sentenced to adéimprisonment. That term of imprisonment carshepended
partly but not wholly.
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the court for 12 months. Nicholas was in custodymr9.00am and his sentencing concluded at
4.00pm, when he was released from custdy.

Case Study 6 (breach DVO)

Mary is a 50 year old traditional Aboriginal womwaith 4 children and 8 grandchildren. She spegks
little English. She has a prior conviction for fag to comply with a DVO in March 2007. She was
fined $250 for that offence. She has been sepafeted the male protected person for 5-6 months
after an ongoing relationship. Mary attended tretgmted person’s unit when intoxicated and yelled,
“You druggie, you steal money, | get my roper berthto bash you.” He told Mary to leave. She
picked up a rock, then put it down and left. Norhawas alleged. Mary was arrested, made a|full
confession and claimed that the protected persdrahased her in the past. Mary was sentenced|to 7
days imprisonment even though no harm was allégethe Court did not accept that it was
appropriate to not record a conviction and theregamt her to prisof.

That mandatory sentencing still exists and is ralyi applied in the Northern Territory is a matter
of grave consequence. As our case studies demtmsth@ removal of consideration of factors
personal to the offender and the objective circamsts offence is a grave breach of human rights.
Put simply, it means that people who might not hatlerwise have been sentenced to a term of
imprisonment are being incarcerated, with all ttermlant destructive impacts (exposure to violence
and abuse, dislocation from pro-social supporth @scfamily, employment) that serving a term of
imprisonment brings.

We believe that a Federal Charter enshrining falll goroper judicial consideration of factors
personal to the offender and the objective circamsgs of offences is a critical step towards
removing mandatory sentencing in individual stadesl territories, especially in the Northern
Territory where despite a complete absence of eceleit appears to be remodelled and
reintroduced to serve the politically expedientseaflthe government of the day.

WESTERN AUSTRALIA

In WA, since 1995, sentencing laws have been imatjpe which result in mandatory imprisonment

of adults and juveniles for a minimum of 12 montttsere they are convicted of their third home

burglary. This means the court cannot exerciseegeirtg discretion and cannot take into account
individual circumstances (including the age andkgemund of individuals or the seriousness of the
burglary). As age is irrelevant, ALSWA has seriausicerns about the mandatory detention of
juveniles, in possible contravention of CRoC. Théme&s lead to unfairness and injustice for

Aboriginal and Torres Strait Islanders as they hedéscriminatory effect.

There are also new laws currently before the WAidaent to introduce mandatory sentences for
the assault of police officers and public officed. SWA believes these laws will allow police to
target Aboriginal and Torres Strait Islanders aiiltllead to increased detention.

%0 A ‘rising of the Court’ disposition allows a Coutt order that a sentence has already been seryeiti They are,
however not ordered freely, and it is not uncomrarcases with factual circumstances similar te thiample to
result in offenders serving actual periods of irepniment. See, for exampR:v Leroy GibsoWNTSC 17 March 2008
per Martin CJ atvww.nt.gov.au/ntsc/doc/sentencing_remarks/2008@#R317gibson.html

1 Her sentence is currently being appealed.

%2 Section 121 of thBomestic and Family Violence Agtovides that a person convicted of breaching ©ivid
where harm is caused to the protected person neustiiitenced to at least 7 days imprisonment if la@e previously
been found guilty of breaching a DVO.
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5.13. MENTAL ILLNESS / HEALTH
VICTORIA

Insufficient understanding of the reciprocal intetians between health and human
rights, mental heath and human rights and the esion of all human rights by
Indigenous Peoples constitute a triple jeopardanv these topics are currently being
addressed ..Health disparity is one of the most convincing rfestations of the lack
of fulfilment of human rightélrarantola 2007:10-12).

Howells, Thomas-Peter and Day (2004) suggest ttladuggh the criminal justice system and the
health care system have fundamentally differeniasfenctions, there are areas of common purpose
and interest. Both hold a responsibility to protaittmembers of the community from harm. The
criminal justice system, from initial points of dant with police through to Correctional Services
and release, holds an obligation to provide adeguealth and mental health services to offenders.

People with a mental illness are overrepresented/iatorian prisons with 40% of prisoners
experiencing serious mental illness and the praporincreases when other types of mental and
psychiatric disabilities, such as personality digos, are also considered (Deloitte Consulting 2003
Social disadvantage and inadequate treatment ofaiegalth in the community inevitably equates
to too many people with untreated illness endingnyprison:

lll health and marginalisation, not criminality, arthe drivers, but this goes
unacknowledged by a justice system which oftensmrlyes to exacerbate illness, and
may increase reoffendin@mart Justice 2009).

Social disadvantage and inadequate access to eerp&ing linked to negative contact with the
justice system is an all too common theme for tberfginal and Torres Strait Islander community.
Misunderstandings and misdealings with mental healatters acts as an additional contributor
towards marginalisation for the disadvantaged Aedlisempowered.

The seriousness of mental health issues can béfidérnhrough extreme negative outcomes in the
Aboriginal and Torres Strait Islander community.oking at behaviours linked to mental illness
such as suicide, the prevalence in Aboriginal and€B Strait Islander communities has been shown
to be significantly higher than that for non-Abdnig and Torres Strait Islander Peoples
populations; ‘yet Indigenous understandings anéhdieins of suicide and self-harming behaviours
remain under-researched, undervalued and undesegfif®

The unique conception of what Aboriginal and Tori@sait Islander communities consider
constitutes mental health and wellbeing, as welwasat is considered mental illness, must be
recognised and incorporated into legislation the&lsl with decisions around the treatment of
persons. Without this inclusion, the significandligproportionate and tragic consequences, such as
the above mentioned, will not improve for the Algimal and Torres Strait Islander population.

There are some common threads that run throughreliff conceptions and definitions of what is

considered “mental health”, “mentally ill” and “naily disabled”. There is not, however strong

consensus on any one definition of any of thesaegeNot only are definitions of mental illness and

wellbeing influenced by personal experience, buiceptions and learnings about mental health,
mental illness and/or wellbeing evolve with timdage, and culture - as do their respective
definitions. When conceptions of mental health eealecisions about patients should be reviewed
to ensure that the measures put in place contmbe televant and appropriate.

This is of critical note when you consider thasihow we perceive and define mental health, iBnes
and wellbeing that direct the way we approach bedieenues to deal with such issues. An
imperative tool in guiding the future of mental hleanatters in Australia is of course the respectiv

%3 Suicide Prevention Australia (SPA) position statetras at http://suicidepreventionaust.org/Posfiiatements.aspx
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legislation. VALS argues for a broader scope of wikaconsidered under definitions of mental
health or mental illness in order for the prospectiegislation to attempt to be as inclusive as
possible.

The National Mental Health Plan 2003-2008&fines

Mental healthas:
A state of emotional and social wellbeing in whilsé individual can cope with the normal stresses
of life and achieve his or her potentiahd

Mental illnessas:
A clinically diagnosable disorder that significaptinterferes with an individual’s cognitive,
emotional or social abilities

Research further indicates the overrepresentafipeaple with a cognitive disability in the crimina
justice system, with difficulties in identifying sl cognitive disability in offenders being further
compounded for those who are Aboriginal and To®teait Islander:

The problem of disability being masked by othetdi@cof disadvantage is perhaps
most evident when it comes to contact with theinghjustice system. If a brain injury
is acquired early in life, and is never properlysassed, there is the potential that
behaviours that are a consequence of that brairurinjwill never be properly
attributed. During contact with police, behaviasrmuch more likely to be connected
with the immediate influence of drugs and alcololperhaps implicitly linked to the
fact of Aboriginality rather than a brain injuryA lack of response to questions may be
viewed as being the consequence of language artdralubbarriers, rather than
reflecting a lack of understandir{@impson & Sotiri 2004:11).

Corrections Victoria'&/ictoria Prisoner Health Studf2003) concluded:

The overwhelming impression conveyed by the dattaaisthe prisoner population is

far less mentally healthy than the wider Victoripopulation. The overall pattern of

findings reflects a greater prevalence of all thajon mental illnesses than is found in
the general population. Moreover, a very high patage of prisoners have attempted
suicide or otherwise engaged in acts of self-harnihe prevalence of addictive

behaviour is also extraordinarily high. This sitiga is serious enough to require that
careful attention be paid to the provision of breaased mental health services to
prisoners(Deloitte Consulting 2003).

Research indicates instances where people with rdan#iness may be charged with offences
relating to behaviour arising from their illnesscBuas offensive language and conduct, assault,
resisting arrest and assaulting police:

As a general rule it's usually public disorder ...\whehey bring themselves under
notice due to their actior.

A lot of our clients with mental health issues d¢echol problems get pulled up on
offensive language. If they are walking a bit sgely or they look like they are under
the influence, a police officer will pull them tp.

The past and present violations or neglect of hurigdnis such as civil, political, social, cultueaid
economic, not only has negative impacts on theat@erid emotional wellbeing of the individuals
whose rights are violated, but also their famified communitie®®

** Consultation with NSW police inspector in Karrase2006:58.
%5 Consultation with CLC workers in October 2004 iarkas et al 2006:59.
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Victoria’s Equal Opportunity Act (1995) makes itlawful to discriminate against anyone because
of their disability/impairment. The Victorian Equ@pportunity and Human Rights Commission’s

2008 submission to thélational Disability Strategyargues that systemic discrimination is

manifested in the overrepresentation of (young)rigmal and Torres Strait Islander people with an
intellectual disability in contact with the justisystent.” Also, institutions, policies and practices

can create or perpetuate a position of disadvantagapplying a human rights framework to any
disability, a strategy will need to identify diffaxt groups amongst the community to target
responses explicitl3?

Tarantola (2007) highlights the insufficient undargling of the reciprocal interactions between
health and human rights and mental health and huights. In his reportThe interface of mental
health and human rights in Indigenous Peoples:lérijgopardy and triple opportunityTarantola
expresses how even definitions of health that ansidered holistic in their encompassing of social
wellbeing, such as that endorsed by the 192 Mengtates of the World Health Organisation
(WHO), are qualified by some as ‘reductionist wtagplied to Indigenous Peoples as it fails to
encompass spiritual dimensions or the degree ohtiy that exists between the individual and the
community’ (11)*° This reflects the tension between Western conceptsental health and the
holistic vision on emotional and social wellbeingpeessed by some Aboriginal and Torres Strait
Islander communities:

Health disparity is one of the most convincing rfestations of the lack of fulfilment of
human rights. In turn, human rights principles amdtrument are well suited to link
health disparity to its societal roots and provgi®unds and mechanisms for redress

...Not only does the deprivation of certain humahtsglirectly influence mental health

— for example, in situations where the right tows#g or health is challenged by

insufficient structures and services — but the \d@eyial of these and any other human
rights, including equality, participation, employme and housing, have a negative
impact on self-perception in relation to sociegnd on dignity, and ultimately on health
(Tarantola 2007:12-4).

It can therefore be argued that the fulfilment bframan rights is necessary for the protection of
mental health outside of the mainstream Westernigakdesponse or a “normative” concept of
health — concept oh health shaped by State autsodhd professional groups that tends to focus on
health outcome and notions of risk behaviour aretlooks the holistic view of health in a way that
it encompasses spiritual, cultural and emotiondlbeeng (Tarantola 2007).

Jails and the Mentally Il

The prevalence of mental disorders detected irpgglulations gives rise to expressions of how jails
are replacing hospitals for the mentally ill in rgamestern countries (Draine, Salzer, Culhane &
Hadley 2002). One explanation for the increasdénrtumber of people in jail with a mental illness
is that these individuals are also members of aghaups with a high risk of being arrested (such as
substance users, unemployed, fewer years of foechatation and lower income etc; Draine et al
2002). The phenomenon of persons with a mentas#irbeing disproportionately caught up in the
criminal justice system because of their greatk of arrest has been documented in Australia in a
study showing an increase in the numbers of peragtins schizophrenia who were arrested after

56 Smallwood G, White C and Kotiw M, 1997 ‘The relega of human rights to health status in Austrafdoriginal
and Torres Strait Islander communitiékalth and Human Right: 127-136.

57 Australian Human Rights Commission 2008, PremgrCrime and Promoting Rights for Aboriginal anodries
Strait Islander Young People with Cognitive Distigis and Mental Health Issues.

58 See http://www.humanrightscommission.vic.gowdfisubmissionnationaldisabilitystrategy.doc

%9 As sighted in: Brady M 200Aboriginal and Torres Strait Islander Australia afdcohol Policy: Meeting Difference
with IndifferenceSydney: University of New South Wales Press; aratB M, Kuniz S and Nash D 1997 ‘Who's
Definition? Australian Aborigines, conceptualisasoof health and the World Health Organisatior, Marks, M
Worboys (edsMigrants, Minorities and Health: Historical and Ctamporary Studiekondon: Routleddge.
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deinstitutionalisation. Interestingly this was aacted for by an increase in arrest rates in therggn
population and not by psychiatric status (Mullenrdges, Wallace et al 2000 in Draine et al 2002).

This finding goes against conclusions of mentaktiis being criminalised or that institutionalisatio
has shifted from state hospitals to jail (Whitm@&BQ in Draine et al 2002). Draine et al highlight
that ‘few mental health interventions are conceligtad around the idea that many individuals could
reasonably be treated as both criminal offenderd estipients of mental health services’
(2002:567). In light of the above, it could be aduhat pro-arrest and pro-incarceration and ‘tough
on crime’ policies and practices are by their ratare inappropriately incarcerating the mentally il
over other alternatives.

Case Study 72Jill”

In late May 2009a case came to the attention of a VALS’ solicffoAs relayed to VALS, “Jill”
disclosed that she was taken by two officers (omdepone female) from the Dame Phyllis Frpst
Centre (DPFC - women'’s prison) to the Royal Wometdspital for one of her routine checkups jon
her unborn baby. At these appointments she is redjio see a midwife, a counsellor, and a dogtor.
Handcuffed for the duration, Jill was taken to tiespital in a vehicle where she was denied| air
conditioning and as a result of air circulatiort fedry nauseous.

“Jill” remained handcuffed following arrival at theospital and was not permitted to have them
removed at any stage of the time she spent at dbpital. The midwife asked the female prison
Officer to remove the handcuffs, which an officeitially did. However, the officer phoned the
prison to check that this was appropriate and ffiee0's superior gave instructions that the harfticu
were to be put back on.

During the appointment with the midwife and the msellor, an officer remained inside the
examining room. This Officer presence proved toracte than a supervisory function. “Jill” advises
that the Officer answered most of the questiongdsk “Jill” including matters relating to her digt
and treatment, health care and prenatal care whiteistody at the prison. “Jill” has stated thag $h
only answered a few questions herself and in thregances the officer in most cases interjected her
also.

The nature of these appointments is to discusgigripersonal matters in relation to “Jill's” phyadic
emotional and mental health, history and issueb dimestic violence, drug use, trauma and other
matters normal to a counselling environment. Itaiso of note that it is understood that these
assessments also partly shape a report that isufded to Child Protection. In effect, it can beusd)
that in this instance there is not only a violatairiJill's” rights and privacy, but the effectiveas of
reports relating to the future care of herself &ed child are grossly limited and altered in cohten
For instance, it is unlikely that “Jill” would pé&eipate in full disclosure relating to her drug Lete
with a prison officer sitting with her. This affechot only “Jill” in the immediate sense, but cdsoa
contribute to the care and treatment of herselfrarctchild in a long-term sense.

A lot of what is outlined above does not necesgardpresent standard operating procedufes.
However, the high levels of discretion held anddulsg the Prison Officers possibly in place of rigid
or adhered to guidelines and standards, is appardight of the fact that on a previous visit teet
hospital, the above did not occur. One week earlfdill” was taken to the same hospital
appointments by two different Officers in a morepegpriate vehicle — a prison car — and was

permitted to have her cuffs removed whist in thefital. She was also allowed to see her health care
providers and counsellors in privacy.

Seclusion and Restraint

The State of Queensland provides that seclusiont mas be authorised unless doctor/nurse
reasonably satisfied that ‘it is necessary to mtothe patient or other persons from imminent
physical harmandthere is no less restrictive way of ensuring tHetgaf the patient or others’ (see

s 151). In relation to mechanical restraint, a doatay authorise the use of mechanical restraint on

® Through communication with ‘Flat Out’ — a groupsbd in Flemington, Victoria who fight for the humaghts of
women in prison.
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the patient only if the doctor is satisfied it lietmost clinically appropriate way of preventinguiy
to the patient or someone else (see s 143). Thslise with the United NationBrinciples for the
protection of people with mental illness and thpriovement of mental health cate:

Physical restraint or involuntary seclusion of atipat shall not be employed except in
accordance with the officially approved proceduoégshe mental health facility and only
when it is the only means available to prevent igiate or imminent harm to the patient
or others.It shall not be prolonged beyond the period whgtrictly necessary for this

purpose. All instances of physical restraint ordluntary seclusion, the reasons for them
and their nature and extent shall be recorded ia patient's medical record. A patient
who is restrained or secluded shall be kept undendine conditions and be under the
care and close and regular supervision of qualifre@mbers of the staff. A personal
representative, if any and if relevant, shall bevegi prompt notice of any physical
restraint or involuntary seclusion of the patient.

While Victoria currently regulates mechanical rasits and seclusion only, VALS supports calls
that there also be regulation for physical restf&iVALS also argues in favour for regulation

around chemical restraint. These principles neetetacarefully observed through the lens of a
National Human Rights framework that makes it dation to restraint and/or seclude any person
unnecessarily or inappropriately.

5.14. POLICE COMPLAINTS
VICTORIA &
Conduct

Police represent a first point of contact, ‘gatglers’ if you like, to the systems of protectiontioé
community and criminal justice and a relationsHiprast between the public and police is critical t
the effectiveness of law enforcement. Mutual tdcs not exist at present between some members
of the police and Aboriginal and Torres Strait helar community. This is greatly due to breaches of
human rights by some police through various actinoluding those that accompany zero tolerance
policing. Cunneen suggests that ‘the zero tolerapgeoach to policing completely ignores both the
historical and contemporary contexts of Aborigipalice relations’ while simultaneously increasing
antagonism levels rather than improve relation99180)%

The roles the police play in the configuration lé ustice system, especially the juvenile justice
system, are increasing on a number of fronts. Hneythe initial decision makers, have considerable
discretion and for young people in particular tleeg to all intents and purposes the legal system
(Blagg and Wilkie 1997). While the police are unaenstant pressure to ‘do something’ about
publicly visible problems, heavy-handed law enfomeat runs the potential of destroying the

legitimacy of police, making their job increasinglifficult.

A common thread between ‘tough on crime’ measusethé concern that there are increasing
instances of the criminal justice system not apgyairly to all.

1 UN principles for the protection of people wittmental illness, Principle 11, paragraph 11. (atédat
http://www.unhchr.ch/html/menu3/b/68.htm

®2 Tasmania and the ACT are currently the only jucisons that do so.

83 Both the Victorian Aboriginal Legal Service Co-ogtive Limited and North Australian Aboriginal Jicst Agency
have contributed to this topic of police conduatl @emplaints which is a topic also relevant to othestralian States
and Territories.

® For much of the ZDCentury, police were enforcers of exclusionanjaamrders that were intended to keep
Aboriginal and Torres Strait Islander people in thala ‘off the streets’ (Cunneen 1999).
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The potential conflict punitive measures have withman rights standards is strong. A failure to
comply with international standards involves then@mtion on the Elimination of All Forms of
Racial Discrimination (CERD) which argues the néacliminate racism in the administration of
justice (Article 5). Zero tolerance style policieend policing have a clearly foreseeable
discriminatory impact on Aboriginal and Torres 8ttalander people a because of the strong focus
on public order offences. Whether this is interdiois irrelevant, as intentions are not important
here, as the result through indirect discriminatisnthe same. Additionally, through the over-
representation of Aboriginal and Torres Straitrigker people in the criminal justice system, zero
tolerance practices have the power to further anlreexisting indirect discrimination(s) (Cunneen
1999).

The Flemington and Kensington Community Legal G#streports of young people enduring
humiliating experiences when encountering poliogehsas being told to empty their pockets, lift up
their shirts and provide their mobile phones whaseconsent to the search is given suggested that
they were arbitrarily and unlawfully targeted, sdwd, deprived of their property and effectively
deprived of liberty through their detention for ttheration of the search (Hopkins 2007).

The Youth Advocacy Centre in Brisbane reported aege showing that ‘street harassment’ of
young people was a common problem (1993). Youmpleefrom marginalised backgrounds were
seen to spend most of their lives in public whagsrtbehaviour is highly visible.

...In any contact with a police officer, the childpdads on the conduct of the
officer for the enjoyment of their rights, relies the officer to fully respect those
rights and is at the mercy of any officer who cleso infringe or violate those
rights. We therefore place the full burden for resjing the child’s rights and for
protecting the child from rights violations on t#icer dealing with the child
(Blagg & Wilkie 1997:5).

Complaints

Complaints about police is not a topic that is gigkie attention by the media or Government. The
police have a large media unit in addition to tledige union (called the police association) which
has been called the Victoria’s s most powerful onio

In the eighties, an Independent Police Complaimi$ was established in Victoria. The Police
agitated for its abolition and it was abolishedhiita couple of years of its establishmeitce that
time there have been a couple of name changebddpblice whopolicethe police” who today are
called the “Ethical Standards Division” (ESD). Téas also a branch of the Ombudsman’s Office
who oversees police complaints. The Ombudsman’a@®ftfoesnot do the actual investigation in
relation to a complaint against a police officee ESD do that:

An attempt to provide a window on how the Policesaelationship operates today was provided
by a report tittedKooris and Jungaig2000)®® Four main themes where perceptions vary between
the two groups are highlighted in this report:

- Police generally have very little understandingappreciation of the historical
role of the police in dealing with Aboriginal andffes Strait Islander people;

- Kaooris perceive high contact levels with policeiaspart due to unfair police
practices and the effects of colonialism while plperceive high crime rates to
be due to Koori behavioural problems and poor fastifucture;

- Kooris are frustrated at the alleged level of vigke against them; and

%5 A more recent trend has been for people to supdtiee for damages. There has been some sucagssdple taking
this avenue and in response, some who opposeitige afpolice argue for changing the law to stopgie being able
to sue police. It could be argued that in lighttaf situation outlined above, the only formal leg@chanism with a
robust prospect of success for people with comggaibout police is civil action.

% This VALS commissioned report summarised intersief Police and Kooris. The report was attemptmglentify
the attitudes that each group had about each other.
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- Kooris perceive over policing in the context ofisae while police believe that
they use their powers fairly.

The results of this report highlight the radicatlifficult experience of the police that Kooris have
had compared to most other people in society. 1§ itare for non-Aboriginal and Torres Strait
Islander people to make police complaints it is fess likely that Kooris will make police
complaints. VALS has major concerns with the hamgllof complaints by Aboriginal and Torres
Strait Islanders about police. VALS is pleased #ftd#r an absence of a presence of Aboriginal and
Torres Strait Islander Peoples in the Office ofidolntegrity for a couple of years, there is now a
Koori Project Officer.

Given the unique nature of the relationship betw@boriginal and Torres Strait Islander Peoples
and the criminal justice system, there was needh@Royal Commission into Aboriginal Deaths in
Custodyin 1991. The Royal Commission found that the numifeAboriginal and Torres Strait
Islander deaths in custody is not due to more Ajiwai and Torres Strait Islander people dying but
the fact that Aboriginal and Torres Strait IslanBeoples are over-represented in the criminalgesti
system. On the basis of 2006 data stated in theiKmmplaints report Aboriginal and Torres Strait
Islander people comprises 0.6% of the total Vietorpopulation, but the contact rates with police
are not commensurate as Koori people are almoshé&stmore likely to come into contact with
Victoria Police than the general populatfdn.

Significantly, “[the increased contact with polity Indigenous people does not translate into
increased representation in complaint data” anslitha large problem as in order to change police
culture complaints need to be filed and followembtiygh® The Koori Complaints Report recorded
that 103 Koori individuals lodged complaints in th® year period between 1991 and 2006. ‘The
largest number of allegations made by Kooris, (aih#%) related to assaults by police at arrest,
followed by racist language or abuse, failure tovjate medical assistance and harassment. The only
new type of complaint recently identified is theeanvolving the use of capsicum spray (OC).

Data sets analysis from Victoria Police nhow confirthat Kooris receive 12 times the rate of OC
spray as the standard population. Injuries locatethe complaint files included permanent brain
damage, broken cheekbones, severe facial injuces, dislocations, abrasions and soft tissue
injuries including eye injuries’® The report makes a distinction between complaifit€ooris and
the general public. The general public complaihegitabout low-level issues police behaviour such
as courtesy, or failures to provide proper ser(ohaty failure) or very high-level accusations of
criminal activity. The complaints “made by Koori quée are that they believe they are “over-
policed” and are subjected to harassment in then fof constant scrutiny, checks, arrests and
surveillance™ Given the level of harassment Aboriginal and @sriStrait Islander Peoples
experience it is VALS’ policy to deal with criminadatters first before a police complaint to ensure
that the criminal proceedings are not compromised.

The Koori Complaints Report contains suggestions@m to improve the system and VALS agrees
with an assessment made that “[t]t would be reddent expect low levels of complaints to
continue, until these changes are made.”

57 Victoria Police & Department of Justice (2008pori Complaints Project 2006-2008: Final Repdvtelbourne:
Ethical Standards Department, Victoria Police &i¢rgshous Issues Unit, Department of Justice.

Victoria Police & Department of Justice (2008) p.7.

%8 Victoria Police & Department of Justice (2008) ebmo 68 p.8.

% Victoria Police & Department of Justice (20G&)ove no 68 p.18.

" Victoria Police & Department of Justice (2008) eémo 68 p. 19.

" Victoria Police & Department of Justice (2008) eémo 68 p. 23.
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Case Study 8: 15 year old intellectually disabled ate

A 15 year old intellectually disabled boy in therBlggo area advised his youth justice worker and a
VALS'’ solicitor that he made admissions to a detecfollowing being slapped around the ears and
told “don’t lie”, when he denied the allegationg.plihere was a complaint lodged with the Office| of

Police Integrity (OPI) and it was deemed seriousugih to be investigated.

The client was in custody in relation to other mettand whilst having a conference at the Bendigo
police station, the client and the VALS solicitoen® both approached by an investigating offiger,
who is believed to be located at Bendigo, for ateriiew in relation to his complaint. The
investigating officer said that he believed ther@svsome intimidation by the detective but not the
extent alleged and that because of the evidengieollems with no independent witnesses, it would
not be taken any further. The VALS solicitor inveti/stated that:

“one of the most troubling things about the handloighe complaint was that the investigating
officer was familiar with the client and his extemscriminal history, and therefore the discussain
the complaint was interspersed with questions sashwhy do you continue to do these things'?}. |
tried to isolate the discussion to the complaintycas | believed it inappropriate to attack someane
for their criminal history in such a forum. The psss is totally flawed, complaints should not|be
handled by officers from the station that the inigeged officer is located”.

Case Study 9: 15 year old Aboriginal and Torres Stit Islander male

In March 2004, VALS acted for a young Koori mal#egedly assaulted by police in 2000. On {31
May 2004, His Honour Judge Campbell handed dowrudgrdent in favour of VALS' client
awarding him seventy one thousand dollars in Dasyagding into account interest he was entitled
to $89,463.00. The Judge found against the thréeridants (police officers) and apportioned part of
the liability to the State of Victoria. The Judgeaaded Costs against all Defendants jointly and
severally which were a substantial amount.

Case Study 10: Adult male

An Aboriginal male complained about police condirc2004 to the Ombudsman’s Victoria. The
alleged stolen car the man was driving was immsdili by police, thus disarming the electrohic
components of the car. Police forced their way thieocar by amongst other things breaking the glass
window and pulling the male out of the car and kiagkhim to the ground. The man claims that|he
was hit with batons, punched, kicked and slammextifiiest into a car. Witnesses likened it to the
1991 bashing of Rodney King by Los Angeles polioeg said it was “20 times wors& " The
Ombudsman did not find in favour of the complainantl instead found that the behaviour of police
was justified and within the law. However, themmainant received a confidential sum of money as
an outcome of mediation in the face of a pendingr®p Court lawsuit.

Hopkins (2009) discovered that routine police alreperted to the Legal Centre included:

. assaults by punching people while they are handduff
. slamming people’s heads against interview walls;

. threats to kill made during assaults;

. using capsicum spray as a punishment; and

. producing a firearm during a raid of an unarmeddchind in the presence of very young
children.

Many of the above instances were reported to tlgalL€entre and were made as complaints to the
Office of Police Integrity (OPI). They were all fod to be unsubstantiated following a police
investigation. It can therefore be argued from élxperience from one Community Legal Centre
alone, that 'the pattern of human rights violaticgported by people of migrant descent is strongly
indicative of institutional racism within VictoriRolice' (Hopkins 2009:13).

2 police pay injured ‘Rodney King’ mahierald Sun, 22 August 2008 as at http:
www.news.com.au/heraldsun/story/0,21985,24221282-28.html.
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The Stephen Lawrence Inquiry (1999) into racismhimitthe Metropolitan Police defined
institutional racism to be:

The collective failure of an organisation to pro@idn appropriate and professional
service to people because of their colour, cultwreethnic origin. It can be seen or
detected in processes, attitudes and behaviourhwdmeount to discrimination through
unwitting prejudice, ignorance, thoughtlessness armdist stereotyping which
disadvantage minority ethnic people

Now that Victoria has &harter of Human Rights and Responsibilities 200®&toria Police has
publically announced a commitment to the upholdifthe rights found in the Charter. It is the job
of the OPI to make sure that Victoria Police arsesbing the Charter. Hopkins argues that each of
the above reports made from people in Flemingtah amound Victoria are allegations of Charter
violations and indicates that Victoria Police aot compliant with the Charter.

VALS was not surprised to learn from Hopkin's (2D08port that the Office of Police Integrity
investigated only 3% complaints made to it (200R:18ALS agrees with the analysis she provided
that as a result the Office of Police Integrity ‘is.doing little to ensure police compliance witle th
Charter and is therefore complicit in these Chasteaches”. The Koori Complaints Reports (2008)
contained data involving 64 complaints of assayltabpolice officer on an Aboriginal or Torres
Strait Islander person between 1991-2000 and alhmedstwere handed by the direct line manager.
Only 1.2% of the most serious and most common tfpeomplaints — assault by police — were
‘substantiated’ as a consequence of a police ilgag&in. After the complaint was investigated, a
Koori complainant was not informed in any mannetref outcome of their complaint in 26.2% of
files reviewed.

The Commissioner for Human Rights Concerning Inddpat and Effective Determination of
Complaints against the Police (European Commissiohluman Rights) identifies that effective
investigation is a state initiated investigatioattls:

a) Independent;

b) Adequate and capable of resulting in discipline prasecution of perpetrators;
c) Prompt;

d) Transparent and open to public scrutiny; and

e) Involves and protects the victim of the allegedsadti

The example below demonstrates clearly the differen investigations against police from one
jurisdiction to anothef®

While police retain the power to investigate thedwes human rights breaches will
continue to occur and will go unpunished. What @renas these behaviours persist
over time without remedy, they continue to exispas entrenched culture within the
police force. If this cycle is not broken, trustwseen community and law enforcement
cannot be achieved and Australia will remain a doymho's supposed gatekeepers of
peace and safety conversely act to breach our hurghts.

3 http:/lwww.archive. official-documents.co.uk/documiem42/4262/sli-06.htm#6.6 [accessed 21 May 2009].
"nttps://wcd.coe.int/com.instranet.InstraServletekxho&command=com.instranet. CmdBlobGet&Instraneevdl 1
74204&SecMode=1&Docld=1376740&Usage=2 March 20@@ep3 [accessed 21 May 2009].
S As noted in Hopkins (2009) p.17.
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Reform Police Complaint Procedures
Hopkins’ (2009) recommendations include (but arelinuted to) the following:

Independence
« Investigations of allegations of misconduct, criality and human rights abuses must be
conducted by an agency that is not only institignindependent of police but also
practically, culturally and politically independefithis means that the use of former police
officers should be minimal if at all.

Adequacy of Investigation
- Police suspects and witnesses must be separatedhi@ndewed immediately for both
criminal and administrative purposes or no lateantl24 hours after notification of the
details of a complaint. Refusal to participate mnaaministrative interview must be grounds
for dismissal.

Public Scrutiny
«  Weekly or fortnightly analysis from the police colaipt agency and accountability experts
and human rights bodies should be publicly reportegcribing current trends in
complaints. Disciplinary action, civil litigatiomd prosecutions against police should all be
regularly reported.

Involvement of the Victim/ Effective Participation

« Complainants should be provided with a lawyer faicby the State.

« Complainants should be able to choose not to hasie tomplaint investigated. However
this decision should not be because they have et bdequately resourced or have been
intimidated.

« There should be established a Police Complaintl @il Disciplinary Proceedings List at
the Magistrates' or County Court. Magistrates utgés hearing these matters could be
provided with the power to:

a) judicially determine complaints on the balaatprobabilities,

b) award compensation to victims and

¢) make prosecutorial recommendations to the DPP,

d) demote and dismiss police from employment,|diag police who refuse to testify;
and

e) recommend policy and procedural changes witigtoria Police.

Police enthusiasm for informal approaches igndnesproblem that an informal approach may not
always be in individual's best interest and police going to have difficulty being objective about
complaints about their colleagues.

Police investigating police

VALS agrees with a quote from th&sustralian Law Reform Commission in 1995 that Haoyski
included in her report: ‘[tJo ask the police tov@stigate complaints against their own places timem
a ‘hopeless conflict of interest position’. Poliowestigators, whether consciously or otherwisdl, wi
tend to be sceptical of complainants and will ba&ftes’ on the police concerned. The Aboriginal
community has no faith in police investigating peli

The Victorian Implementation Review of the Recomdaions from the Royal Commission into
Deaths in Custody provides some insightful comméris Kooris which illustrate the lack of
confidence:

® Police must give evidence under compulsion throtiig process, but their evidence should not beissibie in

criminal proceedings.
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... ESD don’t even take your complaints serioushb iSPolice investigating Police!
Police are not interested in resolving complaimd. they want to do is break your
spirit.” (2005:423Y’

Case Study 11: Mr Paul Wayne Carter (D’ced)

Patterns of ongoing mistreatment by police wherlingavith members of the Aboriginal
and Torres Strait Islander community, and the failio seek accountability and remedy| in
such instances, is starkly highlighted throughltfigiest into the death of the late Mr Carter
an Aboriginal man who was left by police on therStdighway near the Mildura airpor
almost three years ago. He was subsequently shyiekheavy transport vehicle and digd.
While the Coroner ruled that Mr Carter’'s death wagide, the conduct of police and the
management of affairs following Mr. Carter's deaté indicative of massive failings.

—

Mr Carter was an Aboriginal man with a cognitivepamirment, and both a mental illness
and substance abuse history. He was 33 years e &itne of his death. He died just after
midnight on August 7, 2006. On post mortem toxigatal examination, he was found o
have a blood alcohol content of 0.17 and tracebefctive ingredient of cannabifs.

In the early hours of Sunday' ®ugust 2006, Mr Carter learned that his brothat tized
suddenly from an epileptic seizure. In the earlgreng Mr Carter left a family gatherin
and went to the home of his girlfriend. Mr Carteasnvthe subject of a complaint
disturbance at her home and two police vans attende Carter travelled away from the
residence in the van driven by C/ Ritchie with Si@yle.

© @

The Coroner Her Honour Judge Coate made findingading (but not limited to) the following*

On the balance of probabilities when Paul leftadint Ave attended by four police members
in uniform, Paul would have believed on reasomapsbunds that he had to leave with the
police and was in their “custody” at that point it the meaning of common law. He was
therefore in police custody up until he was lefttoa Stuart Highwa$”
In the circumstances it was not found that Paul wasistody at the time he was struck by the
truck.
Paul was in the “care” of the police once they $ported him from Ontario Ave in the sense
that they were still required to make decisionsualtm consistent with his welfafé.
S/C Hoyle and C/ Ritchie did not know Paul's bladdohol reading however they did know
that he was an alcoholic prone to erratic behayiand they did know that his brother had
died that day.
The request by Paul to have him placed on thedidiee road, 13 kilometres away from his
father’'s home at midnight in the middle of winter ihe day that his brother has died should
have alerted S/C Hoyle and C/ Ritchie that Paul mal have been making appropriate
decisions about his own saféfy.
Ultimately, regardless of whether Mr Carter was"police custody”at the time, or had
requested to be taken out to the Stuart Highwag/,Ghbroner found that S/C Hoyle and C/
Ritchie knew:

o] Paul was a vulnerable Aboriginal man who was aohailic and whose brother had

died that day;
0 Paul was unpredictable and erratic with a lowliet
o] his girlfriend had ended their relationship thaghtj

" Victorian Implementation Review of the Recommeiuta from the Royal Commission into Aboriginal Dresitn
Custody (2005)Vol 1:422 in Victoria Police & Deparnt of Justice (2008) p. 24.

'8 State Coroner Victoria, Delivered 13 May 2009 aldMra Court, p.1.

" pPlease note the findings noted are paraphrasedpbe strictly and reflect the exact informationrid in the
footnoted sources.

8 State Coroner Victoria (2009) paragraph 158, p. 32

8 State Coroner Victoria (2009) paragraph 161, p. 32

82 State Coroner Victoria (2009) paragraph 239, p. 48
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o] Paul bore the visible physical scars of self mtitg

o] Paul had a long and detailed criminal history Witbtoria Police;

o] S/C Hoyle knew that Paul was on bail on seriousiicidl charges involving volatile,
irrational behaviour only weeks earlier;

o] that the location where Paul was delivered wasré dtretch of open highway that
had no footpaths and is an interstate truckingercamd was approximately 13
kilometres from his father's home; and

o] that he was dressed in relatively dark clothffig:.

- The actions of these two police members were notpesable to a situation where the
members were under any pressure to make a quidkatapel decision. Indeed they went
considerably out of their way to take Paul out tweve they left hinf?

«  Whilst S/C Hoyle and C/ Ritchie were not in thetista and able to personally access their
system, the evidence was that the information wadily available to them that night via the
radio operator. A simple enquiry would have alettegi to the potential rigk.

- Transporting intoxicated people into safe placediffusing situations by taking people out of
those situations is good policing, however this dse¢o be properly supervised and
documented and must result in ensuring that theoperemoved is delivered by police to a
destination that is safe and reason&ble.

S/C Hoyle and C/ Ritchie left Paul in inherentlyndarous circumstancés.

- The general exercise of common sense and humaaigyhiave prevented Paul's death on this
night in these circumstances. No particular expenvas required to make an assessment that
the action taken by S/C Hoyle and C/ Ritchie wasangafe or reasonable one.

S/C Hoyle and C/ Ritchie were the first two policearrive at the scene after Mr Carter was struck
and killed. This raises questions about whethenair the scene was appropriately secured to
preserve evidence and whether or not the offiaerslved should have been allowed to be at the
scene engaged in the securing of it and commungatith each other. While the officers involved
highlighted the urgency of need in securing thehwigy and diverting traffic immediately as an
explanation, the Coroner expressed this was hightlesirable but reasonable in the circumstances.

However what was found as ‘not and acceptable agfitan in these circumstances’ was the
communication between S/C Hoyle and S/C Giles (nendf second van attending at Ontario
Avenue) via mobile phone at this critical time &ed of communicating via the radfb:

The higher need to be served in these circumstane@s to ensure that any necessary
communication between the two of them for the mapof securing or controlling the
accident scene be over the radio and thereforaulslip and recorded and that there be
no other communication, and definitely not by mepthoné”®

A Media Release was issued by VALS on th& 2gril 2008 which stated that VALS strongly
contends that the death of Mr. Carter is an Abpndabdeath in custody. Further, in relation to the
deficiency of the Police response that night, VAt&tends that this matter exposed both an

8state Coroner Victoria (2009) paragraph 241 (a)p(j}9.

84 State Coroner Victoria (2009) paragraph 243, p. 49

% The electronic LEAP system has been developedsamsed by Victoria Police for (inter alia) flaggiand recording
warnings about the known risks and vulnerabiliGépeople with a police history. This flagging systwas designed
to include information to alert members that a pergoses a particular type of threat to police pihelic or
themselves. The risk to police and risks to Paukvedl well documented and seemingly readily alddlgsee State
Coroner Victoria (2009) pg 51-52).

8 State Coroner Victoria (2009) paragraph 256, p. 52

87State Coroner Victoria (2009) paragraph 245, p. 49.

8 It was submitted by Council on behalf of S/C Holat it was preferable to communicate this wagoid open
communications over the radio, capable of beingchbg a “scanner” or to “clog up” the radio and deg others of
being able to use the radio at this time.

8 State Coroner Victoria (2009) paragraph 102, p. 21
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inadequate assessment of risk and negligenceatiarelto the duty of care that should have been
afforded to Mr. Carte?’

VALS maintains that in such an instance, wherexinagion is evident, Mildura Police
failed to perform appropriate risk assessment pdoeces, and were in disregard of the
custodial role required by their attendance thaghti particularly with reference to
Standard Operating Procedures and well-establisipedctices for dealing with
Aboriginal Peoples in custody. In addition, VALS&temds that the lack of a continuum
of care witnessed in this case reflects a broadgstemic problem with in Victoria
Police in relation to responses to intoxicated pes

As stated by Coroner Coate, the on-going conceranwdolice investigate polids that there will
always remain a perception that the investigatiay rbe less rigorous as a result of potential
sympathy for a colleague. Also:

- The taking of statements from S/C Hoyle and C/Héavas not audio or video recorded; and

« They were not interviewed using the standard praxedor suspects for indictable criminal
offences. This does not address the need for alksdiansparency and scrupulous
documentation?

The Coronial Inquest revealed many problems ardrgadment by police, complaints against police
and police investigating police. In terms of polfgigoriginal and Torres Strait Islander relations in
Mildura, the Coroner stated that the evidence galygproduced disparate views. While the Inquest
touched upon this wider issue, it was not donensany thorough or systemic way. There was,
however, general evidence in statements and oidersg? that complaints made by Aboriginal
people about police conduct were a pointless es@rdturther, the Coroner found evidence that
Aboriginal people feared retribution from the pelior complaints made about their condtict.

Evidence from two individuals provided Mr Cartehisstory of being assaulted by the police over
the last five to six years. He had made one suatptaint two weeks before he died. Mr Carter had
never followed through with such a complaint. Arestipiece of evidence entered into the Inquest
that potentially went to the question of whethemot Mr Carter asked to be taken out past the
airport (as well as eluding to fallacy that pollehaviour such as occurred on this night was a one-
off) came from a Mr Leon Jones who gave evidenag when he heard about Mr Carter being left
out in the bush he thought he should tell someboetehis own experience.

Mr Jones stated that approximately a month befar€atter’'s death, he had been collected from his
ex-partner’s house because he was drunk. He thdwegivbuld be locked up or taken to his mother’s
house. He was quite happy to get into the backefvan. He stated that police drove for about ten
minutes then the van stopped and the doors opéteestated he got out and did not know where he
was. When he asked the policeman where he wasodli@man replied Homé and laughed. He
stated that the police then drove away and he cee&lthe lights of the airport and thereafter
endeavoured to make his way hofffeCoroner Coate makes a note that she found Mr lleaas to

be a credible witness:

Given the evidence of the general unwillingnesahajriginal people to make formal
complaints in a court about police, Mr Jones stamds against this trend ...it is
evidence to which Victoria Police should take paréar heed

% victorian Aboriginal Legal Service (2008)edia Release: the Death in Custody of the LateNifrCarter Carter
released 18 April 2008.

%1 State Coroner Victoria (2009) p. 23

92 Of Barry Stewart, Sid Clarke and Andrew Jackomos.

% This evidence was not specifically directed tovsgdlice in Mildura.

% State Coroner Victoria (2009) paragraph 177-178p

% State Coroner Victoria (2009) paragraph 189, p. 38
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NAAJA (NT)
Police investigating police

Police complaints in the NT are dealt with undes tinterim Guidelines between Commissioner of
Police and Ombudsman for the Handling of Complaagiinst Police” (the Guidelines).

The Guidelines provide that the Ethical & ProfemsicStandards Command of the Northern Territory
Police Force (EPSC) undertakes the investigatiotts ¢gomplaints about Northern Territory police.

The EPSC then reports to the Joint Review Comm{tiB&€) which comprises of the Commander of
EPSC, the Deputy Ombudsman and other delegatée @dmmissioner and Ombudsman.

The Guidelines require that “a police officer shradt be nhominated to investigate a JRC complaint if
there is any reason for a perceived or actual wbrdf interest.” However, in our experience police
investigating police results in actual bias (whett@nscious or unconscious) and the strong peepti
of bias - from the outset many of our clients dd feel that the process will be, or can be,
independent. This has also been an issue for l@mntsin coronial inquests as the deaths of their
family members in police custody have been investid by police.

Statutory time limits

There is a 2 month limitation period to sue thetNem Territory of Australia as vicariously lialfter

the actions of a police officer in the performanéeis or her duties; s 162(1) Police Administratio
Act. This creates an impossible situation for le§arvices, in many cases we do not receive
instructions about such matters within the two rholititation period. Where we do receive
instructions in time, we then need to file writs poeserve the position of our clients (putting
significant strain on our scarce resources), withimging able to complete our investigations inte th
matter.

This is an extraordinary protection only availatwepolice officers - the usual limitation period fa
tort action is 3 years; s 12 Limitations Act.

The Police Administration Act does not provide ghtito apply for an extension of time and it is
undecided whether the right in the Limitations Acavailable when suing police.

The view of the Northern Territory of Australia fisat the 2 month limitation period in the Police
Administration Act even applies to persons under #ge of 18, although for all other torts the
limitation period does not commence until the persolegally considered an adult. This point &oal
undecided.

Disciplinary proceedings against police officerssinio be commenced within 6 months; s 162(6) of
the Police Administration ActThe Guidelines state théf the criminal investigation is likely to take
longer than the time allowed for instituting didopry action (at present 6 months) then the JRGtmu
give consideration to any recommendation for conmsimgndisciplinary proceedings against a member
before that time expires. The JRC will also givasideration to seeking an extension of the time for
the commencement of disciplinary proceedings.”

In our experience, police complaints are rarelyegivwpriority and it can take years for the
investigations to be completed, even where thdalnitomplaint is serious (such as for false
imprisonment or an excessive use of force). We Ihaeecases where following the completion of the
investigation report, we have raised concerns athmuprocess used and/or the reasoning adopted and
requested that the investigation be reviewed byOimbudsman. This request has been refused on the
basis that the time period for disciplinary prodagd had expired.

There is a 12 month limitation period for complait the Ombudsman. We have had matters where
the failure of our clients to immediately complgi@though their complaint was made within 12
months), has led to an adverse inference as todredibility. We believe this fails to recogniset
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Aboriginal people are often threatened or intimédlaby police, unaware of the complaints process
and/or unable to immediately access legal sentwessist them in making a complaint, because they
live in a remote location.

Poor investigations and analysis

In our experience, police culture will not entemtélegality or wrong doing on their part, partiadly
where the complaint arises in the context of aasarmnd/or the intoxication of the complainant.

This results in a complaint process which is acargatrather than independent. Complainants have a
“burden of proof” that does not exist where compigiof wrong doing are made against someone
other than a police officer.

We have had a number of cases in which we haveusedoncerns about the investigation process
including:

a) The failure to use an Aboriginal language intergret

b)

C)

d)

e)

We have acted in a number of matters where anpirgir was not used for the police
interview with the complainant, although we belighat an interpreter was required. When
we have raised this issue with the Ombudsman (weeguesting that a review be conducted
into the EPSC investigation), we were advised that failure to use an interpreter was
because the client’s legal representative hadpegtifted that an interpreter was required.

In our view, this is extremely concerning. The Gliides specify that “only suitably qualified,
impartial and senior members shall be authorisecbtwluct investigations or conciliations”.
Given the population of the Northern Territory, weuld expect such senior members to be
experienced in ascertaining when interpreters arplired when interviewing Aboriginal
people.

Poor cross cultural communication skills thesulting in miscommunications which are then
used to discredit the complainant.

There has been extensive academic analysis of dhenanication, cultural and language
barriers for Aboriginal witnesses when giving evide. However, we frequently see instances
of these communication barriers in investigatioports resulting in complainants becoming
confused and inconsistencies arising between tbdginal complaint and the police
interview. Rather than acknowledging or seekingddress these communication barriers,
the investigation makes an adverse inference tietoomplainant’s credibility.

Repeated requests to have a legal representatithe interview, or at the conciliation are
generally ignored by the EPSC.

Unless there is corroborating evidence, whicbun experience is unusual (noting that video
recordings of police cells are only kept for 2 nt@)f a complaint is only upheld where a
police officer admits to wrong doing.

The length of time taken to do investigations.

f) Legally flawed analysis resulting in poor déaismaking.

35



ATSILS 2009 Joint Submission to the Human Rights Qasultation

Case Study 12 - James

Highlights issues about the use of interpretersayiein investigation, weakness of recommendations,
ineffectiveness of options such as disciplinarncpealings.

In this matter, James (through an interpreter)rbleiastructed us that he was assaulted by a palice
officer (Senior Constable K) while crouched behadree and that our client had not used behaved
aggressively or violently towards the police offic& complaint was submitted on James’s behalfbn 3

August 2007.

On 6 November 2008, we received the JRC findingehvbhowed that James was interviewed months
after the original complaint was submitted, withaart interpreter. The miscommunication that
eventuated can be seen in the following extrachftioe interview:

Investigating Officer the policeman follow you?
James — yeah

Investigating Officer running, walking?

James — | running, ‘hey stop’/ Just took that, tedek and they throw one.
Investigating Officer Lots of rocks?

James — Yeah, from rock, even hit me here.
Investigating Officer Your feet?

James - Yeah — Did you fall down, or pushed down?
James — Ah. She push me.

Investigating Officer The policeman push you?
James — No, that rock.

Investigating Office The rock push you?

James — No, this one throw it there, and like thete.
Investigating Officer There’s a rock and you stepped back, so yow¥alt?
James — Yeah, | fall over

Investigating Officer Yeah.

James — And no tree, only a (inaudible).

Investigating Officer Sorry?

James — No tree, | just sleep there.

Investigating Officer There’s a tree?

James — Only that thing, the stick?

Investigating Officer Stick tree, little thin tree?

James — Yeah. From fire, fire out there.

Investigating Officer So you hide there?

James — From must be and burnt.

Investigating Office~ Oh, yeah, so it was a burnt tree?
James — Yeah

Investigating Office~ Oh, | see so you ...?

James — And | was sleep there. Got (inaudible)thiat.

An issue was whether James had lunged towardsdiiee pfficer such that the police officer may
have been acting defensively. In our view, anrpreger was critical to explore this issue properly
We believe that the lack of an interpreter causesumderstandings and confusion between the
interviewer and James about the intricate chronotifgevents, as evidenced by the circular nature of
the interview, and the number of leading questasised.

We requested that the Ombudsman review the JR@uinfys, pursuant to the Guidelines and
requested as part of this review that James heteeviewed with an interpreter.

The Ombudsman declined to do so. In her respohsestated “part of the issue” was NAAJA had not
advised that an interpreter was required. Theorespwent on that the “Investigating Officer would,

if at all, have reached the conclusion (that aarpreter was required) once the interview was @& th

process of being conducted. Given there was alrgaie a delay in concluding the matter one could
assume that the Investigating Officer would haw pushed ahead with the interview. | appreciate
this is not an acceptable outcome.”
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We agree that this is not “an acceptable outcomigéngthat James was interviewed by the
Investigating Officer at Berrimah Prison, a 20 mewdrive from the office of the Aboriginal
Interpreter Service.

The Ombudsman explained the reasons for the ‘jaltd delay” as bring that James was not in the
remote community where the events took place “atghme time as the Investigating Officer” and
also because of an earlier request by NAAJA thabevpresent at all interviews with our clients.

However, NAAJA was never contacted with respecbuo availability for an interview with James
and thus it is difficult to see how this delay jsstifiable”.

Senior Constable K admitted to striking the compat “a few times” or “at least twice” to his head

or “head and back” with a police torch. The repbrtts found that Senior Constable K used a police-
issued torch to strike James about the head arkdaoedrary to training. The report stated thatuke

of force by a torch could be equated in similam®ito the use of force by baton and noted that the
“NT Police Defensive Tactics Manual” states tha#on should never be used in danger areas such as
the head, face, back of neck and spinal regioh@sild result in serious injury or death.

The report recommended “formal counselling” for BerlConstable K because his conduct was not to
in line with NT Police training. However, no fimdj was made as to whether Senior Constable K
used the torch in self defence as he claimed.

The Ombudsman refused to re-interview James bechgseonsidered that the re-interview of James
“would not alter the recommendations made. Althotlie JRC was unable to resolve the events of
the night due to the conflicting information, Sen@onstable K’'s conduct was still found not to be i
line with NT Police Training and so formal counsejlwas recommended. Even if Senior Constable
K’s conduct was found to be a breach of disciplirgdraw your attention to section 162(6) of the
Police Administration Act which requires discipligaaction to be taken within six months of the
breach”.

Case Study 13 — Jim
Highlights issues about delay in investigationswid decision making,

On 28 March 2007, NAAJA made a complaint on beb&llim about the actions of a police officer pn
25 January 2007, attaching statutory declaratioom flim and a witness.

On 15 February 2008, we received the JRC repottwithh one issue reserved as legal advice was
sought about section 129 of the Police Administra#Act. The complete report was finally received|o
23 January 2009.

Following our receipt of the 15 February 2008 répare requested that the Ombudsman review|the
following aspects of the complaint:

a) whether the requisite standard had been met foxicdtion warranting protective custody;

Jim's complaint included that he was improperly cpld in Protective Custody as he was pot
intoxicated. Under the Police Administration Aitte standard of intoxication for protective custasly
“seriously affected apparently by alcohol or a drigpwever the JRC investigation accepted the pdlic

officer’'s evidence that Jim was “reasonably intex@d” and “intoxicated enough to be taken ipto
protective custody.” We believe that this findirgylegally inconsistent and also at odds with the
evidence. In response to our request for a revieev,Ombudsman responded that “on reviewing|the
available material it is clear that there are dipancies in the accounts of all the withesses Botite
and civilian as to the level of affectation of Jifihe finding of the JRC on the balance of probds
was that Jim was intoxicated enough to be takempnbtective custody pursuant to s 128 of the PAA.
Taking these factors into account, on balance thiestand apprehension of Jim was lawfyl”.
However, our experience in other cases is that evifegre are different accounts from witnesses,| the
Ombudsman will not make a finding on the balancprobabilities.
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b) that no reason was provided as to why Jim’s versioavents in his interview and his statutgry
declaration was dismissed, or why police officasount was given more weight;

c) there was no analysis of the police officer’s aetsuthat he tripped over a log and landed on|top
of Jim (this was never put to Jim for comment), tt@t the police officer was standing with his
hands on his hips (while Jim maintained that thicpmfficer was standing with his hand on his
gun holster);

d) a witness who provided a statutory declaration sttppy Jim was not interviewed.;

In response to our request for a review of thepe@f the findings, the Ombudsman stated thghé(t
preponderance of all the facts and circumstandasirrg to the allegation of assault as a whole db|n
convince me that the conclusion was so wrong thséolld direct further investigation of this issre
reconsideration by the JRC unless medical evidenpeovided”. The lack of police records suppatin
Jim’s allegation that he was assaulted by politerseto no injuries being recorded on police coraput
systems, no complaint to watch-house, no witnesseshandcuffs used and no use of force fgrm
submitted. In our view, the absence of any evidefiom police or police records corroborating a
complaint of an assault by police should not bévatiwe in determining whether it did occur.

Conclusion

These issues and case studies show that curreritaisms for monitoring police conduct in the
Northern Territory do not currently protect humaghts. This again highlights the need for national
human rights protection. We call on this protettio recognize the comments by the United Nations
Human Rights Committee on 2 April 2009 with resgechustralia thaf:

“The Committee expresses concern at reports ofsskee use of force by law enforcement officials
against groups, such as indigenous people, radmrities, persons with disabilities, as well asigg
people; and regrets that the investigations ofgatiens of police misconduct are carried out by the
police itself. The Committee is concerned by repart the excessive use of the electro-muscular
disruption devices (EMDs) “TASERS” by police forces certain Australian states and territories
(articles 6 and 7).

The protection must also out in place the Recomaignl of the Committee that:

“The State party should take firm measures to eetdiall forms of excessive use of force by law
enforcement officials. It should in particular: e3tablish a mechanism to carry out independent
investigations of complaints concerning excessae af force by law enforcement officials; b) iniga
proceedings against alleged perpetrators; c) iseréa efforts to provide training to law enforcere
officers with regard to excessive use of forcewalt as on the principle of proportionality wherings
force; d) ensure that restraint devices, includidERS, are only used in situations where greater o
lethal force would otherwise have been justifiedbrng its legislative provisions and policies tbe

use of force into line with the United Nations BaBirinciples on the Use of Force and Firearms by
Law Enforcement Officials; and e) provide adequafgration to the victims.”

WESTERN AUSTRALIA

ALSWA'’s Civil and Human Rights unit assist Aboriginpeople in making complaints to the
Corruption and Crime Commission of WA (CCC) aboolige. Many complaints are received about
a variety of matters including the targeting of Aigmal and Torres Strait Islander people, excessiv
force (including taser guns), provocation and ufilaetention. The process of complaining to the
CCCcC is difficult and leads to the strange phenomesfolice investigating police.

The following example of a human rights violatioasweported by one person who completed the
submission:

% Human Rights Committee, Concluding observationthefHuman Rights Committee, Australia. See
http://www.hrlrc.org.au/content/topics/civil-andijtical-rights/human-rights-committee-concluding-
observations/#hidat [21].
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“My father was taken to hospital after sufferingstroke’ in an ambulance. The staff in
emergency dept through he was drunk and rang tieegpavho then threw him in the
police van headfirst. He suffered not only thelgrbut intensive bruising, and broken
ribs on top of that. He was taken for hours. He w&syears old and was a stroke
patient at the time. No one or anybody took resjuilitg for any of the people’s
behaviour. My father died shortly after | believer this mistreatment.”

5.15. PUBLIC SPACE”
VICTORIA

The enforcement of public space laws is a humantgiggsue as was outlined in an article by the
Victorian Aboriginal Legal Service titled ‘The Siwval of Public Drunkenness Laws in Victoria’
which appeared in the Indigenous Law Bulletin (2088 he article was written in the context of
public drunkenness not being decriminalised in &fiet and points have been extracted from it
below. In addition further points will be made byilising case scenarios and discussing
jurisdictions beyond Victoria. Matters that will lsiscussed are: indirect discrimination, risk of
death in custody, public space, move on powerssahdring up centres.

The main contention of this section is that argumemade in VALS' article can apply to
Australian jurisdictions that have decriminalisaegblic drunkenness, yet have introduced or are
proposing to introduce laws that have the sameeéie public drunkenness laws. This is a current
and topical issue for Aboriginal and Torres Straitander Legal Services given the recent
announcement in New South Wales to introduce lahating to moving on people who slur their
words. The new law, which amends thaw Enforcement (Powers and Responsibilities), Act
lowers the threshold from "seriously" drunk to 'fleetibly” drunk.

It is the fear of ATSILS that laws such as thislWw# replicated throughout the country over time
given:

Inadequate national human rights protection:

There is currently no national human rights pratecto analyse the introduction of such laws
from a human rights perspective. It would be ustfulequire such laws to undergo human rights
compatibility assessment processes, as in thewd#ise¢he Victorian Charter of Human Rights and

Responsibilities 2006 (Vic). The human rights irogptions are outlined in the section below titled
case scenarios and relate to the issue of indlisctimination.

Trends observed:

Public drunkenness laws have a tendency to reappedifferent forms either through the
application of existing laws or introduction of ndaws. Such laws have different forms, for
example move on powers or anti-social behaviouermstdThalia Anthony refers to recent changes
to the law in the New South Wales context as “remralizing intoxication® Other trends are:
states often mimic what happens in other jurisditgi Also, each jurisdiction faces pressures to get
seen to be getting tough on crime and the smartrone stance, which advocates for public

drunkenness to be treated as a public health {§susobering up centres) is  overlooked.

Solution:
The specific solution to the issue of public drumkess to treat it is a public health issue and
properly resource sobering up centres for persdms ave intoxicated and or committing minor

" The Victorian Aboriginal Legal Service wrote tlsisction and much of it is relevant to the topipolfice complaints
outlined above. It is a topic that is relevant ihey Australian States and Territories.

% May 2008 edition volume 7, issue 5, page 19.

9 Anthony Thalia ‘Slurring laws will criminalise Abigines, not stop crime’ Online Opinion as at
http://www.onlineopinion.com.au/view.asp?article£89
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offences of disorderly behaviour or offensive laage. This is more appropriate than arresting
them. ‘(p)ublic drunkenness, while a sad and womis spectacle, is not a crimté®,

Case Study 14: Mr Carter

The Mr. Carter case scenario highlights issuegingldo police treatment of people who are drunk
in a public place (see above). In that case anogpiaite duty of care was not executed. Another
case scenario is that of an Aboriginal man locah&Fitzroy, Victoria area who has mental health
problems and is often picked up for public drunlesmeven though he has not had anything to
drink.

The link between the risk of deaths in custody pualdlic drunkenness is apparent by the fact that
the majority of deaths investigated in the Royah@ussion into Aboriginal Deaths in Custody
were of people arrested for public drunkenrt&sslore than half (67%) of the Aboriginal Deaths
in Custody investigated by the RCIADIC were relatedarrests due to public drunkennée$s.
Another example is the Ward case.

The laws concerning public drunkenness dispropuatiely affects Aboriginal and Torres Strait
Islander people because:

« Some Aboriginal people use public space as culspate and hence are more visible to police
than non-Aboriginal and Torres Strait Islander RespThis is highlighted through statistics
such as found in 2005 by the Australian Institufe Gsiminology that identified public
drunkenness as a key issue relating to police dusta October 2002 it was also found that of
those detained by police there were 17 times mb@igines than all other groups®®

- The law is used a mechanism for the social corifohboriginal and Torres Strait Islander
people.

5.16. PUBLIC TRANSPORT
WESTERN AUSTRALIA

ALSWA have a number of concerns about public trartsmp relation to Aboriginal and Torres
Strait Islander people. These issues are of p&tiooncern to Indigenous people because, due to
intergenerational poverty, a high proportion arecéd to rely on public transport. Concerns
include:

e the way transit guards (which are officers employgdthe Public Transport Authority to
police the Perth metropolitan train system) targdibriginal and Torres Strait Islander
passengers;

* issues of excessive force;

* new laws that are being introduced in WA that wllbw the Public Transport Authority to
indefinitely ban people from using public transpartd

* the lack of public transport in regional and remerteas of WA.

1% The Age Online Editorial ‘Public drunkenness, whiigly, should not be a crime’, 29 April 2007, &s a
http://www.theage.com.au/news/editorial/public-deenness-while-ugly-should-not-be-a-
crime/2007/04/28/1177460039280.html

1%1Royal Commission into Aboriginal Deaths in Custg991) Vol 2 para 21.1.2.

192 victorian Aboriginal Legal Service ‘Suggested Rawviof the Summary Offences Act and the Vagrancy 2299
103 Anthony T (2009) ‘Slurring laws will criminaliseorigines, not stop criméydney Morning Heralfbnline]
http://www.smh.com.au/opinion/slurring-laws-willierinalise-aborigines-not-stop-crime-20090511-b@mnk?page=-
1
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5.17. SELF-DETERMINATION
VICTORIA

VALS has long advocated for support for the Uniiations Declaration on the Rights of
Indigenous Peoples. In the Social Justice Rep@2 2he then Aboriginal and Torres Strait Islander
Social Justice Commissioner, Dr William Jonas, blast in his assessment of the Commonwealth
Government’s position on the rights of Aboriginatlarorres Strait Islander Peoples saying the
Governments are relying on:

. inflammatory, provocative untruths to reject Indiges self-determination. This is
shown by the suggestion, mysteriously made 'by 'sboteclearly endorsed by the
Government's uncritical recitation of it, that sditermination may amount toumilateral
right to secede from Australia... There is no hig@lrprecedent or basis in international
law for the suggestion that a State could be disbezad unilaterally. It is in fact such an
absurd suggestion that the only conclusion that bandrawn from the Government's
reliance upon it is that it is a deliberate untrudhmed at raising fear and opposition from
non-Indigenous people

The Declaration itself, at Article 46, highlightsat the Declaration does not create the right to
secession:

Nothing in this Declaration may be interpreted amplying for any State, people, group or
person any right to engage in any activity or tofpan any act contrary to the Charter of
the United Nations or construed as authorising ncauraging any action which would
dismember or impair, totally or in part, the tewital integrity or political unity of
sovereign and independent States.

The failure to include the right to self-determinatin the Victorian Charter is unacceptable ara th

Human Rights Consultation Committee’s reasoning fpaward for the decision was inconsistent
with the views of the Dr William Jonas, the Abongl and Torres Strait Islander Social Justice
Commissioner in 2002, and against the spirit if thet letter of State Government policy. Given the
State Government'’s diverse effort to improve Abiordd) and Torres Strait Islander people’s rights
the Charter’s exclusion of self-determination frtme Charter is a poor reflection of existing good
practice and a similar position to the anti selfedamination policies advocated by the

Commonwealth Government. This same or a similapmiimission cannot be allowed within the

drafting of a National Human Rights Charter.

The right to self-determination is included in th&ernational Covenant on Civil and Political Right
(ICCPR) and International Covenant on Economic,i@@nd Cultural Rights (ICESC) (Article 1
respectively). The Commonwealth Government has begosing the right to self-determination at
both an international level and at a domestic len@la range of policies including mainstreaming
services and tendering out funds for services.

At an International level, the Commonwealth Goveeninhas been putting the argument that the
right to self-determination is synonymous with soipfor secession. The Aboriginal and Torres
Strait Islander Social Justice Commissioner Red@02) makes it abundantly clear that this
argument is mischievous and wrong in political éeghl terms. Dr William Jonas says: “...it is a

deliberate untruth aimed at raising fear and ogwsfrom non-Indigenous people” (2002: 48).

The arguments made by the Human Rights Consult&immmittee to exclude the right to self-
determination from the Charter partially rely o tldea that Aboriginal and Torres Strait Islander
rights are best protected by generic protectioater than specific protections. Aboriginal and
Torres Strait Islander academic Professor Larisga@hdt was quoted in the Committee’s Report as
supporting this view. VALS does not believe thaistteither/or approach is consistent with
Behrendt's approach in her bodichieving Social Justice (2008y comments that she made on
August 10th at a Melbourne forum about the Chart8ome State Government policies and the
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analysis by Behrendt exemplify the value of a ‘lbatid’ approach which values both generic and
specific policies to protect rights.

The Human Rights Consultation Committee (Vic) appdato believe that the right to self-
determination is something to be feared as isgtdteby the following quote:

[tihe Committee is concerned that, in the abseofceettled precedent about the content
of the right as it pertains to Indigenous Peoplése inclusion of a right to self-
determination may have unintended consequences.

There has seldom been a piece of legislation wtigg's not have unintended consequences so it is
difficult to contest this assertion by the Comnettéf Government’s or communities waited for
‘settled precedent’ prior to doing anything theerof Governments in making legislation would be
very limited. Deferring consideration of self-deténation until there is settled precedent is
tantamount to deferring it for a very considerablae. The Committee’s argument about the
‘unintended consequences’ of introducing the rightself-determination in the Charter is an
argument that invokes emotion rather than an adbgectisk assessment of the impact of
implementing the right to self-determination in Aafia.

‘Both /And’ Approach Versus ‘either/Or’ Approach to Self-Determination

The Human Rights Consultation Committee that owdal the crafting of the Victorian Charter of
Human Rights and Responsibilities used the argurtfeatt generic measures are best advanced
through laws that are applicable to everyone asatemale for excluding the right to self-
determination from the Charter. This position erelsl the both/and option of generic and specific
protections.

The Committee’s Report did not specifically addrémssissue of formal versus substantive equality
but in the discussion of individual versus groughts it says: ‘Although the Committee recognises
that many people see their rights as having a camafraspect, we note that generally human rights
are seen as attached to individuals. ThereforeCtramittee believes that the Charter should only
confer rights upon individuals’ (Department of Jest2005:51). VALS believes that this approach
will disadvantage cultures which place less emghasiindividual rights. It is a form of systemic
disadvantage. It is also another example of unsecgaise of ‘either/or’ thinking. It is open to the
Committee to include individual and group rightgtie Charter, which is a ‘both/and’ approach.

One who takes a ‘both/and’ approach argues thae tisea place in a Charter footh rights that
reflect the theory of ‘formal equalityand rights that reflect the theory of substantive dityia
These two notions can co-exist. This would mean the Charter could apply to individuals and
groups and include generic and specific provisions.

The ‘both/ and’ approach is adopted by the Commiittepart as it applies this approach to cultural
rights. However, the Committee does not apply #pgroach to the right to self-determination and
VALS is critical of this inconsistency.

Self-determination in the eyes of the Federal Govament

According to Dr William Jonas, the Federal Governtigehistory of rejections of the right to self-
determination relies upon:

...inflammatory, provocative untruths” which is sholy the “suggestion mysteriously
made ‘by some’ but clearly endorsed by the govemtise@ncritical recitation of it, that
self-determination may amount to a unilateral rightsecede from Australia ... .there is
no historical precedent or basis in internationaiM for the suggestion that a state could
be dismembered unilaterally. It is in fact such absurd suggestion that the only
conclusion that can be drawn from the Governmerglgance upon it is that it is a
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deliberate untruth aimed at raising fear and opgiosi from non-Indigenous people
(2002:47-48).

The verbal advice that VALS has received from leademics is similar to the view of Dr Jonas,
that the idea of secession is nonsense and woljcewer be possible by consent.

Anaya (1996) suggests that self-determination hasrstitutive' aspect relating to the requirement
that the governing institutional order be develogedugh the will of the Peoples governed. It also
has an 'ongoing' aspect which means that the gogeorder be one that people can live in, and
develop freely within, on a continuing basis. Heygests that de-colonisation does not require
turning the clock back but that remedies can beeldged in accordance with the present day
aspirations of the aggrieved Peoples.

Anaya (1996) also suggests five standards whiclelareents of self determination:

e non-discrimination;

 cultural integrity [e.g. right of self-definitionin terms of the basic concept of Aboriginality
(recognised by, and accepted as) Aboriginal Peoglesentitled to determine who is an
Aboriginal person, and e.g. cultural heritage rsghtright to adequate  protection by
appropriate procedure];

* lands & natural resources, (e.g. ref to recognitima affirmation of existing Aboriginal
rights/native title rights;

» social welfare and development; and

» self government (especially in matters regardingodginal and Torres Strait Islander
internal and local affairs, including culture, ggtin, education, information, health, housing,
economic activities etc as per the Draft Declaratio Indigenous Peoples Article 33).

VALS supports the ‘both/and’ approach to self-deti@ation e.g. generic protections which (at least
on paper apply to all) and specific protections mgheecessary which apply to minorities. This
approach has already been partially adopted by Mheorian Government. The Victorian
Government policy is reflected in the documenetitlA Fairer Victoria’ and ‘Victorian Aboriginal
Justice Agreement’ (VAJA) and Aboriginal Affairsétoria’s policy work on Aboriginal and Torres
Strait Islander Representative Arrangements postigimal and Torres Strait Islander Commission.
The VAJA is underpinned by the recognition of tpedfic right of self-determination as it is based
on the Government working in partnership with tHetdfian Aboriginal community. The VAJA has
introduced initiatives such as the Koori Court, ethiempowers Elders/Respected persons. Also,
Section 4 of the VAJA articulates a commitment tmsult with Aboriginal and Torres Strait
Islander Peoples.

It is interesting, in light of Anaya’s idea of amodving understanding of self-determination thag th
Victorian Government is now renegotiating the VAJAis highlights the idea of self-determination
as something which evolves in response to circumeg relationships and knowledge.

Opposition to Self-Determination at an Internationd level

Dr William Jonas, the then Aboriginal & Torres $tdalander Social Justice Commissioner (2002)
argues that the right to self-determination is usi®d as a collective right, and as a right to
distinctiveness or cultural identity, and furthemmdhat this right is granted on the basis of a
complex, cultural, pre-modern relationship with kaed. It is based on the belief that Aboriginadl an
Torres Strait Islanders are substantively distinain the ‘mainstream’ Australian society, and the
Government that represents them. As such, Aboligana Torres Strait Islander Peoples who
declare their right to self-determination perceikemselves as autonomous or sovereign in some
way.
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Dr Jonas’s conclusion is a logical outcome of tkWwing arguments:

« The United Nations Educational, Scientific and Grdt Organisation (UNESCO) offers a
much deeper and revealing definition of self-deteation than the simple principle noted
by the Committee that self determination meansisigg-making’:

[Self-determination is] an ongoing process of cledior the achievement of human
security and fulfilment of human needs with a breadpe of possible outcomes
and expressions suited to different specific situst These can include, but are
not limited to, guarantees of cultural securityynig of self-governance and
autonomy, economic self-reliance, effective payéition at the international level,
land rights and the ability to care for the natumahvironment, spiritual freedom
and the various forms that ensure the free expvasand protection of collective
identity in dignity(emphasis added§’

The last two lines of this passage indicate thaseh'guarantees’ listed under the right to
self-determination all support providing Aborigirehd Torres Strait Islander Peoples with
the right and/or capacity to live and be recognaectollectives’ (i.e. as ‘a people’) that are
distinct from the ‘mainstream’ of the modern, postenial society.

- Working from UNESCO'’s loose definition of self-dat@nation, it can be understood as: (a)
a necessarily collective right; and (b) a rightdifference’, to be recognised as belonging
to a substantively distinct culture, community agople. These two aspects of self-
determination are inseparable and should reallhbeght of as two sides of the same coin.
(This is especially so in the modern liberal sggi@ which Aboriginal and Torres Strait
Islander Peoples declaring their right to self-teteation see themselves as a collective
distinct from the individualist mainstream).

« The distinctiveness of Aboriginal and Torres Stisliinder Peoples is granted on the basis
of their status as the “First Peoples” of the coyrdand the unique needs, values and beliefs
that arise from this special relationship to thedlaCobo says:

Aboriginal and Torres Strait Islander communiti®goples and nations are those
which, having a historical continuity with pre-irsian and pre-colonial societies
that developed on their territories, consider thelmss distinct from other sectors
of the societies now prevailing on those territsrier part of them. They form at
present, non-dominant sectors of society and ateraened to preserve, develop
and transmit to future generations their ancestiadritories, and their ethnic
identity, as the basis of their continued existeasd?eoples, in accordance with
their own cultural patterns, social institutionsdategal system&?

The right to self-determination is therefore pai@cly important for Aboriginal and Torres Strait
Islander Peoples because of the strong relationstiyween land and culture. Daes provides four
points on the importance of land for Aboriginal dratres Strait Islander self-determination:

- “(i) a profound relationship exists between Abangi and Torres Strait Islander Peoples
and their lands, territories and resources;

« (i) this relationship has various social, cultyrapiritual, economic and political
dimensions and responsibilities;

- (iii) the collective dimension of this relationshigsignificant; and

194 Aboriginal and Torres Strait Islander Social ihesCommissioner, Human Rights and Equal Opporunit
Commission, in Social Justice Report (2002) page 19
195 Aboriginal and Torres Strait Islander Social ZistCommissioner ( 2002) above n 105, page 16.
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- (iv) the intergenerational aspect of such a refetidp is also crucial to Aboriginal and
Torres Strait Islander Peoples’ identity, surviaat! cultural viability.**®

Dr Jonas continues by making an argument to atieyconcerns for the Government. Contrary to the
Federal Government’'s fears, the above concept l6fdstermination does not necessarily entail
challenging the territorial integrity of Austral@nd demanding an independent and autonomous
Aboriginal and Torres Strait Islander State. Fingtf only are such concerns unfounded in Australia,
where the Aboriginal and Torres Strait Islanderyapon is so small and dispersed and claims for
secession have not been made, but ‘the equaticseldetermination with secession is made
without reference to the existing state of inteloral law and without an eye to history’ (2002:26)
For example, where a right to self-determinatios been drafted, as in the UN Declaration on the
Rights of Indigenous Peoples, provisions are iratlithat protect the territorial integrity of states

Commonwealth Policy within Australia

At a National level, the Federal Government hagtatba policy of mainstreaming Aboriginal and
Torres Strait Islander services and in some caséng Aboriginal and Torres Strait Islander
services out to tender. This means the Federal @meant is removing Aboriginal and Torres Strait
Islander Australian specific services (substantggiality) and replacing them with mainstream
services (formal equality). This policy undermiries right to self-determination as Aboriginal and
Torres Strait Islander specific service delivenaimsexpression self-determination or empowerment
as it enables people to take control of their liigdstantive equality).

Australians have seen a dramatic turning away freaif-determination in Commonwealth
Government policy in recent history. The abolitiohthe Aboriginal and Torres Strait Islander
Commission (ATSIC) and the failure to replace ithwan improved representative body weakens the
opportunity for Aboriginal and Torres Strait Islamdpeople to contribute to effective policy
development in Australia. If there is going to g &overnment support for progress in recognizing
Aboriginal and Torres Strait Islander Peoples’ tighself-determination it is going to have to come
from the States in the short to medium term. VAlggests that the Federal Government is in a
position to demonstrate practically, that self-deieation, like all the other Civil and Politicaghts

can usefully and safely be included in a Nationairtdn Rights Charter. VALS argues that such a
move would be of benefit to all Australians.

5.18. SILENCE
NAAJA (NT)
Background and Legal Framework

The Northern Territoryevidence Acprotects the right to silence. Section 9(3) stites no adverse
inference can be drawn against an accused persoaxécising their right to silence. This is
consistent with the presumption of innocence imaral trials, and that it is for the prosecution to
prove beyond a reasonable doubt that an accussdmisrguilty.

In the criminal process, the right to silence isdamental. Because the admissions of an accused are
of massive importance to the prosecution task o¥ipg an accused’s guilt, the right to silence is a
protection that every accused person is not ontjtlesh to, but which the law has strenuously
defended. Thus, a confession is only admissiblewdence if it was made voluntarily, in the
exercise of a free choice by the accused to speakremain silent?’

The NT PoliceGeneral Orderggovern the process of police questioning of susp&eneral Order
Q1 provides that prior to questioning, police nugition a suspect in the following general terms:

19 Aboriginal and Torres Strait Islander Social ZistCommissioner ( 2002) above n 105, page 24.
197 5ee, for examplR v Leg(1950) 82 CLR 133 at 149.
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"l am going to ask you certain questions abouttéstaiefly nature of inquiry)
which will be recorded. You are not obliged to saything unless you wish
to do so, but whatever you do say will be recoraled may be given in
evidence. Do you understand that?"

General Order Q2 states:

Great care should be taken in administering thé@awhen the stage has been reached that
it is appropriate to do so. The suspect should #ecato explain what is meant by the
caution, phrase by phrase. Questioning should notegd until it is apparent that the
suspect understands the right to remain silent.

R v Anungaand the Right to Silence

General Order Q2 was introduced in respons® te Anunga(1976) 11 ALR 412 where two
records of interview between Aboriginal accusedsl golice were excluded from evidence.
Forster J delivered the judgement of the Court, explained why it was necessary to set up
specific guidelines concerning the questioning doAginal people to ensure the protection of
their right to silencé®

1% The Anunga Rules are as follows:

(1) When an Aboriginal person is being interrogaed suspect, unless he is as fluent in Englisheaaverage
white man of English descent, an interpreter ablaterpret in and from the Aboriginal person'sgaage should
be present, and his assistance should be utilifethever necessary to ensure complete and mutuatsiadding.
(2) When an Aboriginal is being interrogated itesirable where practicable that a "prisoner'siffigwho may
also be the interpreter) be present. The "prispriieend"” should be someone in whom the Aborighes apparent
confidence. He may be a mission or settlement supadent or a member of the staff of one of thiesstutions
who knows and is known by the Aboriginal. He mayab&tation owner, manager or overseer or an officen the
Department of Aboriginal Affairs. The combinationispersons and situations are variable and theyoegs of
persons | have mentioned are not exclusive. Theitapt thing is that the "prisoner's friend" be same in whom
the Aboriginal has confidence, by whom he will feapported.
(3) Great care should be taken in administeringcehéion when it is appropriate to do so. It is@iymot adequate
to administer it in the usual terms and say, "Do yaderstand you do not have to answer questidngtogating
police officers, having explained the caution imgie terms, should ask the Aboriginal to tell thetrat is meant
by the caution, phrase by phrase, and should mcepd with the interrogation until it is clear #eoriginal has
apparent understanding of his right to remain silstost experienced police officers in the terytaiready do
this. The problem of the caution is a difficult dngt the presence of a "prisoner's friend" or pteter and
adequate and simple questioning about the cautionld go a long way towards solving it.
(4) Great care should be taken in formulating qoastso that so far as possible the answer whielarged or
expected is not suggested in any way. Anythindpértature of cross-examination should be scrupleweided
as answers to it have no probative value. It shbaltorne in mind that it is not only the wordirfglee question,
which may suggest the answer, but also the mamuktome of voice which are used.
(5) Even when an apparently frank and free confesisas been obtained relating to the commissi@naiffence,
police should continue to investigate the mattearirendeavour to obtain proof of the commissiothefoffence
from other sources. Failure to do this, among otthieigs, led to the rejection of confessional resoof interview
in the cases of Nari Wheeler and Frank Jagamala.
(6) Because Aboriginal People are often nervousilhatiease in the presence of white authorityffes like
policemen, it is particularly important that they tffered a meal, if they are being interviewed folice station,
or in the company of police or in custody when ahtiene arrives. They should also be offered teeofiee if
facilities exist for preparation of it. They showhivays be offered a drink of water. They shoulabked if they
wish to use the lavatory if they are in the compahgolice or under arrest.
(7) It is particularly important that Aboriginal dother people are not interrogated when they izebted by
illness or drunkenness or tiredness. Admissiorgasted will probably be rejected by a court. Imgation should
not continue for an unreasonably long time.
(8) Should an Aboriginal seek legal assistanceareade steps should be taken to obtain such assistd an
Aboriginal states he does not wish to answer furtfuestions or any questions the interrogation khioot
continue.
(9) When it is necessary to remove clothing foefwic examination or for the purposes of medicah@ration,
steps must be taken forthwith to supply substitinéehing.
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Forster J gave two separate but overlapping barfamed by Aboriginal people, particularly from
remote communities. The first was language impedime“Aboriginal people often do not
understand English very well, and ... even if they ultderstand the words, they may not
understand the concepts which English phrases emigrces expres$?® Moreover, “Police and
legal English sometimes is not translatable inte #boriginal languages at &’ and that
“English concepts of time, number and distancesmaperfectly understood, if at alt*

And the second was the relationship between Abmalgbeople and authority figures such as the
police. Forster J highlighted “the disadvantagesvhich Aboriginal people suffer in their dealings
with the police,*? sometimes leading to situations where Aboriginabgle “will answer
questions by white people in the way in which ttiggk the questioner wants™®

We raise the following recent case studies to Ighhlthe current situation in the Northern
Territory:

Case Study 15 (record of interview was excluded &sadmissible)

John has just turned 18 years of age. He was ieteed by police in relation to maintainirig
a sexual relationship with a child under 16 yedrage. He initially told police that he did
not want his grandmother present. He later chahiethind*** Police, however did not stop
the interview to arrange for his grandmother tghesent. Instead, they simply continued the
interview. After cautioning John, the officers diidt ask John if he understood the caution or
to repeat it in his own words. They simply star@sking John gquestions about what
happened. John answered police questions, and seadeal incriminating admissions.

Case Study 16 (Client pleaded guilty, record of imrview therefore not challenged)

Bonita told police that she did not want to papite in an interview with them until she
spoke to a lawyer. The police ignored this, makiogattempt to allow her to contact a legal
representative. They simply continued to questien At the end of the interview, and after
she made admissions, police ask Bonita if she hadopportunity to speak to a lawyer.
Although she clearly wasot provided this opportunity, Bonita states ‘yes.’

=

Case Study 17 (record of interview objected to, butllowed in. Appealed and held
inadmissible)

Calvin is a young Aboriginal man from a remote commity. English was not his primany
language. Police ask him if he can read and w@tvin says “yeah.” When asked if can
read big bit or little bit, he replies “little bit.The police make no enquiries about what
Calvin’s primary language is. Calvin's mother igent at the interview as an interview
friend to support her son. Police do not explairCalvin’'s mother what her role is in the
interview process. Rather, police use her as aerpgrgter as opposed to arranging |an
independent and accredited interpreter. At the aritie interview, Calvin is asked to read
the number on the interview cassette tape. Hepelise that he is not able to read it. T

Current Position

Unfortunately, notwithstanding th&nungaRules as well as subsequent decisions affirmimg th
guidelines established bdnunga®® it is our experience that in practice, the rightsilence for

i‘l’z R vAnunga(1976) 11 ALR 412 per Forster J at 413.

Ibid.
1 bid at 414.
12 1bid at 416.
13 pid.
114 Before being questioned, a person must be inforimatthat they “may communicate with or attempt to
communicate with a friend or relative to inform thiend or relative of the person's whereabougsilice
Administration Ac(NT) s 140(b).
115 As an example, sé@ v Cotchilli[2007] NTSC 52, unreported, 23 October 2007 wlagimissions made after an
accused told police he wanted to ‘sit quiet’ weetdho be involuntary and inadmissible.

47



ATSILS 2009 Joint Submission to the Human Rights Qasultation

Aboriginal people in the NT continues to be roufyndisregarded by the police. And this is of
critical importance because as with Max’'s case)stitdvill not be in every case that admissions
made in circumstances breaching AraingaRules and the NT Polid8eneral Orderswill result

in a court finding them to be inadmissible. Simifanotwithstanding that their admissions might
be later found to be inadmissible, an accused may evel up pleading guilty for other reasons.
Often when a person’s right to silence is disresggbceven if the admissions are ultimately held
inadmissible in court, that person may make inarating admissions which leads the police to
further evidence that is subsequently used agdirst to secure a conviction.

In either case, it is our experience that polideriiews periodically take place with Aboriginal
suspects who either do not demonstrably underdtaeid right to silence or are overborne when
they seek to assert it. That these interviews naetio take place with such regularity with respect
to Aboriginal people is, in our view, evidence ofumdamental denial of human rights, and of a
vital need for such rights to be further protecieda Federal Charter. The Charter could
specifically include a provision that upheld thghti to silence by making it compulsory for police
to ring ATSILS whenever an Indigenous person wéaenanto custody. This already happens in
some Australian jurisdictions (such as NSW) atrtiement but not in others (such as the NT). It
would mean that Aboriginal people may be informddtheir right to silence and assisted in
seeking that it be upheld, if that is what they tvan

We also note the importance a Federal Charter duaNd in relation to the role of ACC following
the NT Emergency Response. The ACC has the pttterundertake intelligence or to investigate
“indigenous violence or child abuse” and the AC@ewers include special coercive powers
including the capacity to compel attendance at éxaions, to produce documents, and to answer
guestions (similar to the powers of a Royal Cominigs A Federal Charter including protection
of the right to silence would provide an additionschanism for persons aggrieved by the ACC
process to voice their complaint.

5.19. STOLEN GENERATIONS

The fact that two Aboriginal Legal Services havatten about the topic of stolen generations
highlights the need for a national scheme to addties human rights needs of members of the
stolen generations.

WESTERN AUSTRALIA

During about a 30 year period between 1940 and ,1®idisands of Aboriginal children across
WA, mainly those with mixed ancestry, were takeanirtheir parents and put into missions
according to their skin caste. Families were toparg hearts were broken and children were
abused. In 2007, the WA government announced amsghéRedress WA” to compensate all
children who had been abused in WA State Care ugmeéol March 2006, which included the
‘Stolen Generations’. ALSWA has worked hard to kegpwith the demand from Aboriginal
people in regards to this scheme, which closedOoABil 2009. Many statements have been taken
and people counselled. Although the scheme ispaistihe right direction for the WA government,
the WA 'Stolen Generations’ have still not receiwdapology, nor have their parents and families
from which they were taken. The scheme focusesboseand lumps the ‘Stolen Generations’ in
with all other WA children who were abused in stzee, including child migrants.

SOUTH AUSTRALIA "
The decision of Justice Gray ifirevorrow v State of SIRO07]SASC285 established that the

state of SA was liable for damages of $525,000ef@#t of $250000for the wrongful removal of
the plaintiff from his family in Dec 1957.

118 Under ACC Act s 7C(1)(c)
7 The Aboriginal Legal Rights Movement wrote thistien and it is a relevant topic Australia-wide.
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The Aborigines Protection Board did not have pow@rremove him. Liability arose from
misfeasance in public office(removing him contrémycrown solicitor's advice as to unlawfulness
of the practice), wrongful imprisonment , breacHidficiary duty and negligence .Damages were
awarded for loss of Aboriginal identity, exemplatamages, damages for his ‘injuries and
losses’,[ no apportionment of economic and non eroo, but apportioned past and future 90%
and10%] .

The decision of Gray J is under appeal, Mr Trewsridied last year and the appeal is being
pursued against his widow.

ARLM estimates that approximately 250 Aboriginalldren were removed from their families by
the Aborigines Protection Board SA between appraxéty 1948 and 1962, in the same way that
was found to have been unlawful in the TrevorrosecaALRM has had approaches from some
150 Aboriginal people and we have held public nmggtiat which their concerns have been
publicised and aired.

There are many reasons why it is important that ttiaims be resolved fairly, constructively and
expeditiously — not the least of which is that ete and the Commonwealth have publicly
apologised to the Stolen Children for their treatmé resolution of these claims will ensure that
the State’s apology is constructive rather thaiorieal.

Combined ATSILS and ALRM are committed to attemgtia negotiation process and the
achievement of a just compensation scheme. We agwishat, consistent with the HREOC
Bringing Them Homé&eport recommendations, the provision of serviceslaimants would be
part of any compensation scheme. This might inclirae provision of needed human support
services (like counselling) to claimants in recdigm and recompense for their suffering and as a
direct means to provide material assistance to titeisinot just about money.

Combined ATSILS have concerns which impact sigaifity on the ability of combined ATSILS
to represent and advocate for members of the StGlenerations in respect of a negotiated
settlement and on the ability of its clients toeenhto negotiations.

1. Time limits.

Time limitations will always be working against thiaimants, having regard to the nature of
the Stolen Generations cases. Combined ATSILSssaetommitment that the Government
will not take time limitation points in relation those persons who enter into negotiations for a
settlement. The necessity to file and prosecuteratin every case in order to comply with
time limitations will only increase considerablyetbBxpense and pressure on all parties.

2. Documents

Combined ATSILS are aware that many claimants dallnot know what happened to them.
Consistent with Justice GrayTsevorrowjudgment on this point (at paras [1002] and [1D06]
combined ATSILS assert that the State owes a aangnfiduciary obligation to the Stolen
Generations, to ensure that they are given fiddirination as to the circumstances of their
removal and to ensure that they are given accesslépendent professional legal advice as to
their legal rights .

This should be done by provision to them of all wloentation on their cases, without

reservation and consistent with the ongoing duty @fuardian to its ward. This needs to be
done quickly and by a transparent process of discéoto claimants. Combined ATSILS, if it

is properly resourced for this purpose, is the appate body to provide independent legal
advice to the claimants.

3. Costs

The claimants are vehement in pursuit of theimatagither through litigation or compensation.
The majority of claimants appear to be seeking reb@ad appropriate compensation in
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addition to relevant services such as linkup, healid other relevant support. Combined
ATSILS are anxious to avoid litigation and seeky&aments support to funding:

e Consultation with claimants;

» Obtaining and reading documents and advise clasnamntluding those who, do not
have a claim;

* Providing independent legal advice to all claimat#go their rights, and

* Preparing for and conduct a process of negotiatitin Government.

Relevant Articles of the Convention on the RigHtthe Childare Articles 3 to members of the
stolen generations aré-6,9, 14-16, 18-20, 25, 30, 34 and 39.

5.20. STOLEN WAGES
WESTERN AUSTRALIA

During the period between roughly 1901 (Federatang about the 1970s, there was wide spread
institutionalised fraud against Aboriginal peopteWA involving: the Commonwealth and State
governments (people were not paid their pensionsbamefits), churches and missions (benefits
meant for Aboriginal people were kept and usedaiministration), station owners (benefits of
their workers were kept and workers were instead jparations, including sugar and tobacco) and
individuals (re Aboriginal people working in privathomes). This has contributed to the
intergenerational poverty that the majority of Algaral people in WA are born into a live all their
lives.

The financial abuses were investigated by the $elbegal and Constitutional Affairs Committee
in their Inquiry into Indigenous stolen wagé$This and other lobbying has lead to a scheme of
compensation in Queensland and one is also comngerici New South Wales. In WA, the
Department of Indigenous Affairs set up a stolemgegataskforce in 2007 to investigate and take
peoples stories. Despite this, no scheme has le¢eip $n WA to compensate Aboriginal victims.

5.21. VEHICLE SEIZURE
NAAJA (NT)

Under theLiquor Act (NT)in the Northern Territory it is an offence to lgjncontrol, possess,
consume, sell or otherwise dispose of liquor ireaegal restricted aré& All the general restricted
areas are on Aboriginal lantf. Under theLiquor Act (NT)a police officer may seize a vehicle if
they believe that an offence under s 75 has beeeing or is likely to be committetf* This is
regardless of how much alcohol is found in the efehiAn application can be made for return of
the vehicle (see below for more details). Howeifehe application is unsuccessful, the authorities
can sell the vehicle and the owner will not receivsy proceeds of the sale. The laws operate
outside the usual criminal property forfeiture syst

The purpose of the seizure powers is to preveig'gunning’ in communities which had applied
to be dry®% In our experience, the laws were administeredidgf Vehicles were seized with very
small amounts of alcohol and which were clearly being used for grog running. The lack of

118 See Kidd, RosalintHard labour, stolen wages: national report on stolwages Australians for Native Title and
Reconciliation”2007.

19 iquor Act(NT) s 75(1).

120 There are over 100 general restricted areas iNThe
http://www.nt.gov.au/justice/licenreg/documentsilig/Restricted_Areas.pdf

1211 iquor Act(NT) s 95(1)(a)(ii).

122 NT, Parliamentary Debate¢Dr. Burns) Liquor Legislation Amendment Bill 200Becond Reading Speech alcohol
policy: <http://www.austlii.edu.au/au/legis/nt/bifirs/llab2007309/srs.html
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public transport in remote areas, meant that timise of the vehicles often disadvantaged whole
family groups or communities.

Prior to amendments in November 2007, applicatfonshe return of a seized vehicle were made
to the Northern Territory Licensing CommissiBhwhich often took years to make a decision.
Decisions made by the Licensing Commission werenoftnfair, and review was difficult. Since
amendments in 2007, applications for the retura séized vehicle are made to the Commissioner
of Police or to the Local Coutt? In both processes, an applicant needs to provetaaapplicant
“did not know or could not reasonably have knowouwttthe commission of the offencE®. An
application cannot be made by a person chargedn(a&pplying prior to the criminal proceedings
being finalized), or found guilty (when applyingexfthe criminal proceedings being finalized), of
a criminal offence that led to the seizure of tehiele.

Though this system appears to be an improvemethemprevious system insofar as it allows for
the Court, as opposed to the bureaucracy, to ntakdinal decision about the return of seized
vehicles, it remains particularly onerous and dnze. We are concerned about the length of time
taken for vehicles to be returned; police appeanawee no consistent enforcement procedure or
practice; and the law continues to focus upon amtiflable racial group. NAAJA has heard
anecdotally that there are large numbers of caisgbseized, and we believe only a small
proportion of the owners of these vehicles are avwhat they can apply to have their vehicles
returned.

Case study 18 - Lucy

Lucy lent her vehicle to her son whilst she traaglto Alice Springs to attend meetings. Whjlst
away, Lucy’s son gave some young men a lift homghiedr community (80km out of Katherine) 1o
another community. The Police found alcohol in Laoyehicle and it was seized. NAAJA is acting
for Lucy and seeking the return of her vehicle, boer in the meantime she can not attend |her
meetings in Katherine and Darwin, can not take retatives to attend medical appointments and
can no longer drive from Katherine to Berrimabh igither husband in gaol. T

Case study 19 - Simon

Simon drove into Katherine from Lajamanu to purehasmew vehicle. Three days later he lent|the
vehicle to his cousin, who allowed people unknowsimon to put alcohol in Simon’s vehicle. The
Police seized the vehicle at Walpiri camp, outsfl&atherine. NAAJA is acting for Simon ard
seeking the return of his vehicle, however in treantime he can not return to Lajamanu - a 7 hour
drive from Katherine. Simon has not seen his childin weeks, and is confused because the [sign
about alcohol being prohibited at Walpiri camp dit contain any information about the possiple

seizure of vehicles.

Case study 20 - James

James used the recent payments of $900 for eduis tifree children to purchase a vehicle. Shartly
after he purchased the vehicle he went to Nhuluribughopping and some family business. While

there, he purchased some alcohol and on the rgdurney he (and a number of others in the

vehicle) stopped and consumed the alcohol. Janteshi® other occupants to make sure there was
no alcohol left in the vehicle. James returned &p@viyak where he dropped the other occupants
and continued to his home. Police arrived at hismén@nd searched the vehicle. They found pne
spirits bottle with dregs of alcohol in it. Jameasiconvicted of possession and bringing liquor into
a restricted area. Under the current legislatiamels cannot apply to have his vehicle returned.

123 | pid.
1241 iquor Act(NT) ss 97 and 98.
125 iquor Act(NT) ss 97(5)(b) and 98(4)(a)(ii).
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5.22. YOUTH??%®

CAALAS (NT)

Case Study 21

The Youth Justice Worker (YJW) frequently visiteduypg people who were detained in the Alice
Springs Court holding cells, whilst awaiting Courhe following observations were made:

On the 23 April 2007 YJW was supporting a young \aamvho was detained in the court holding
cells. The young woman was sitting along siders&de police personal and one female, foun of
whom were consuming hot toasted sandwiches, th@ @mavhich the young woman sat was
opposite two holding cells which were at full capaaevith older men. One man was crying apd
screaming. YJW asked the young woman’s if this ugsetting her:

she said it was making her very sad as he was@iginhis baby, and she was worried for him, she
said she felt really shamed sitting with all thebkskes and the men in the cells were looking at he
she also said she was getting hungry looking aptiiece men eating.

The above observation was promptly relayed to theng person’s lawyer, who immediately asked
that the young woman be placed in an area tha&sis Visible to the male detainees. Although, {the
police personnel staff complied with the wisheshef lawyer by moving the young woman, the task
was undertaken reluctantly and there did not seenbda any acknowledgement that it was
inappropriate for the young woman to be placedhat position in the first place.

The youth justice project recorded five other omas when young people were seated in the exact
same place (i.e. directly opposite holding cellgwaidult male detainees).

Case Study 22

On another occasion a 16 year old man was wealimggtasses in the holding cell; he was
instructed by the prison guards in a very abruphmea to remove the glasses. The YJW had to
explain to the police personnel that the young tnat recently been assaulted and as a result had
lost his eye; this was a very sensitive issuelferyoung man, who stated to the police person

I'm waiting to be flown to Adelaide to have a glage put in then | won't have to wear the glasses.
YJW then had to opportunity to speak to the youragnralone, he was visibly upset about the above

interaction and was clearly grieving the loss af &éye, and stated that the police had been rude to
him about his eye.

Case Study 23

A young man, spent a period of 16 hours in thegeoholding cells. He was detained at 4.30am.
The YJP worker visited the young man at 3.15pmfdtilewing day. The young man had not been
interviewed nor had any responsible adult beenazed! to participate in a record of interview. The
YJP worker asked the CIB inspector in charge if ang had contacted the young man’s mother.
She was told that the CIB were very busy and hagit'around to it. The young man’s mother was
finally contacted at 4.30pm; she was extremelyreésted and worried for her son. She sought
advice from the CAAALAS duty solicitor who adviséér that the young man should wait to spgak
to a lawyer and not to discuss any of the allegéehoe on tape. The young man was released at
8pm without charge.

The above is just one example; however, there e ®that could be cited where the time a yoling
person has waited for Court has been excessival-da@s not comply with the NT Youth Justice
Act..

126 The Central Australian Aboriginal Legal Aid Semihas written this section. It is a topic thaeigvant throughout
Australia, not just the Northern Territory.
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Case Study 24

In relation to one young woman, NT Family and Ctalds Service (FACS) was given a time frame
of three months to conduct the following tasks:

- To identify an appropriate treatment serviceddrass the young woman’s substance misuse;
- To conduct a family assessment at Papunya; and

- A Court ordered psychologist report.

None of the above tasks were completed, and asdt,re¢he senior case worker at Don Dale
Juvenile Detention Centre, the young woman'’s lawgmed Magistrate Liddle all raised concenns
regarding the length of time this young woman wgensling in custody, due to the lack of written
Court support from FACS. The YJW submitted a writtCourt support letter to assist with the
young woman'’s sentencing. Again, the Magistratéedtéhat Don Dale Juvenile Detention Centre
was not a holding option for FACS in relation taipg people in care.

In relation to FACS providing safe accommodatioa WdW observed that of the nine young pegple
supported, three of them, whilst in care, were teflive with family in overcrowded situations at
town camps in Alice Springs, without much monitgri®f the more urbanised young people in care
there is often a lot of shifting around and stayinghotels at times. Magistrates have also
commented on the inappropriateness of having ypeogle living in hotels for extended periods.

On three occasions FACS have requested that yoaoglgls matters be adjourned and for the
young person to be remanded in custody at Don Dalenile Detention Centre. On these occasions
the Magistrate has clearly stated that detentiagroisan alternative accommodation option for these
young people, whist FACS get a plan together. Galyespeaking, there is a real focus on ‘crisis
management’ with the young people in care of theisér that come before the Courts

Case Study 25

A young woman who is also 5 months pregnant antthéncare of the Minister was arrested oh a
warrant at approximately 2:15am. The police didcwitact the on call lawyer to inform the lawyer
of the young woman'’s arrest.

At approximately 8.30am the on call lawyer contedtee Alice Springs Police watch house to ask
how many individuals there were to meet with irati@in to making bail applications that morning.
At that time, the police informed the lawyer thhéy had a juvenile in custody. The lawyer then
advised the YJW that the young woman was in custody

The YJW went to the police station at 9am, she spwith police and confirmed that the youpg
woman had been arrested on a warrant. YJW alscespitk young woman and discovered that the
young woman had previously surrendered on the waaead the warrant was recalled. The YJW
informed the police. The watch commander advisedl ithyJW was able to provide the CAALAS
file for the young woman which indicated the daywhich she had surrendered and the warfant
was recalled, he would release the young woman. YW was able to provide the necessary
information. The police then contacted FACS anctaséd the young woman into FACS care
between 9.30 and 10.30am.

Case Study 26

Three juveniles a 14 year old female, a 15 yeanwtk and a 17 year old male were transported by
police from Tennant Creek to Alice Springs in theck of a paddy wagon because they had
breached their bail conditions.

The two males were held in custody over the weekeritennant Creek before being transported
together to Alice Springs. The female was heldustady overnight in Tennant Creek before bejing
transported by herself to Alice Springs.

None of the juveniles had any previous criminatdrig The breaches each related to being out past
curfew one was a matter of 40 minutes. No warnirgs @given to the juveniles rather they were
automatically breached. The on-call CAALAS lawyesisamnot contacted by police. Telephone balil
applications were carried out without a lawyer rgtfor or advising the young person. Bail was
then refused by the on duty Magistrate and thenjilee were remanded to appear in Alice Spring
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The distance between Alice Springs and Tennant kCiget50kms. No family members wefe
informed about any of the juveniles being remantedAlice Springs. As a result, no family
members were in Alice Springs to speak with CAAL#&She present in Court. Thankfully a youth
worker based in Tennant Creek was contacted by G¥&\land able to provide background
information regarding each of the juveniles.

In relation to each of the juveniles this was tinst fime each of them had been before a Court] As
stated above no family members were present damhiées all reside in Tennant Creek and had ot
been informed about the appearance in Alice Spriggsh of the juveniles were re-granted bail.

CAALAS made repatriation arrangements. However, uthe limited transport options availahle
between Tennant Creek and Alice Springs the jugenihad to travel unaccompanied orn a
Greyhound bus service. The bus service travelledigitt and did not reach Tennant Creek uptil
after 2am.

6. CONCLUSION

ATSILS call for the adequate protection of the human sgfitAboriginal and Torres Strait Islander Peoples
and are supportive of a statutory Bill of Rights. saying this we do not wish to close the windowviuture
discussions about Constitutional entrenchment df sights.

ATSILS are in a unique position in that they haimstfhand contact with Aboriginal and Torres Strait
Islander Peoples who have had their human rigletadived. Often the multitude of factors that cbote to
Aboriginal and Torres Strait Islanders needing legsistance relate to human rights abuses. rBoena
that so many Aboriginal and Torres Strait IslanBeoples exhibit today can be linked to previous: (i
intergenerational trauma) and ongoing human rightsses.

The human rights abuses that were discussed irstifimission and were accompanied by real life case
scenarios relate to the following topics: accesgustice, adult guardianship, discrimination,spn
disciplinary regimes, fines, right to an interpretmmandatory sentencing, mental illness/ healtHicgo
complaints, public space, self determination, righgilence, stolen generations and vehicle seizure

This human rights consultation has given serviceh @s ATSILS the opportunity, and we are thanfdul

this, to highlight how Australia treats its mostnerable and powerless. It is important that tliw&nment

and consultation team recognises the expectatidmast generated through opening a discussion about
protection of human rights. It is our expectattbat the information we have shared will not fatl deaf
ears and that the Australian Government will endaayo pass the test outlined below in partners¥ith

the Aboriginal and Torres Strait Islander community

...the ultimate test of our commitment to human sigista nation is not what we aspire to, not the
conventions we sign, and not even the laws thasetrén place. Rather it is how we treat our most
vulnerable and powerleg®©zdowski 2008).

Laws do have a place in the protection of humahtsigand the measure of any statutory Bill of Righiat
may be enacted as a result of this consultationgs®is whether it takes as a starting point theeption of
the human rights of our most vulnerable and powsrlesuch as Aboriginal and Torres Strait Islander
Peoples. The flow on effect of such a Bill is tiedizens who generally exercise their human rigirisa
daily basis will also have protection on their tighlf such a Bill is not enacted then the hunights abuse
scenarios outlined in this submission sadly wilhtbmue. This is because history and the presenteaght
that the benevolence of Governments does fosteerasronment that upholds the human rights of
Aboriginal and Torres Islander Peoples to exeritiseg human rights. The absence of a safeguapdotiect

the human rights of such people is a significand amacceptable gap in Australian law and is an
embarrassment to Australia internationally.

Whilst the international community and progresshi@kers within Australia are advocating for theedeo

protect human rights, Aboriginal and Torres Strsliinders and non-Aboriginal and Torres Straitridixs
are experiencing human rights abuses on a dailg,kthe former arguably to a greater extent.
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