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Introduction

The 1991Royal Commission into Aboriginal Deaths in Custody National Repoftrecommended the
decriminalisation of public drunkennés3en years later, the Victorian Parliamentary Drags
Crime Prevention Committee also recommended deuaitisatiorl in its report of inquiry into
public drunkenness.More recently again, this same committee has seltaanother report of
inquiry — Strategies to Reduce Harmful Alcohol Consumption® — which again recommends the
decriminalisation of public drunkenness, subjecthe provision of appropriate services, such as
sobering-up centres. The Victorian Aboriginal Le§alvice Co-operative Limited (‘VALS’) argues
that the Victorian Government should take noticéhelse recommendations and reform the law so
that it is no longer a crime to be drunk in a peiipliace.

VALS believes that one of the strongest reasongHerdecriminalisation of public drunkenness
relates to the negative experiences of Indigenoustralians on this issue. The effect of
criminalising being drunk in public is evidenced ¢nenarios set out in this article portraying over-
policing; the lack of holistic facilities for thoseith substance abuse problems; and the fact hieat t
offence is a ‘gateway’ to further charges and emtnenent in the criminal justice system. VALS is
critical of the way in which Victoria lags behinther jurisdictions that have already decriminalised
public drunkenness. It is essential that decringasibn take place in order to appropriately adslres
public drunkenness as a public health rather themmanal issue.

A Background to Public Drunkenness as an Offence

To date, most states and territories have decrimmath public drunkenness to some degree. New
South Wales passed legislation in 19%9achieve this and have legislated subsequemtiyrther
amend their approach to this isSuén South Australia and the Australian Capital Tery,
detention of intoxicated persons is only allowedaakst resort and in specified circumstarfces.
Public drunkenness need not be dealt with as & pgghlem but can, and arguably should, be dealt
with as a public health, medical or social welfareblem, as most jurisdictions in Australia have
demonstrated. Victoria is the only State not toeh#gislated to amend its approach to public
drunkenness.
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Public Drunkenness in Victoria

Over the past couple of decades, discussion ardaodminalising public drunkenness in Victoria
has become a regular feature on the Parliamentdendar. Major reviews occurred in 198990,
2001;° 2005 and 20062

Sixteen years ago, Desmond Lane, writing forAberiginal Law Bulletin'® set out the arguments
for decriminalising public drunkenne$s:

« Decriminalisation would reduce the rate of peomab locked up in police cells;

* Decriminalisation would reduce the risk of deathstuistody;

« ‘[I]t is accepted that criminalisation does not gie as a deterrent against acts of further
public drunkenness?

Lane’s article noted that the Liberal and NatioRakty Opposition rejected decriminalisation, in
part due to concerns that there would be inadequratgsion of sobering-up centres for Indigenous
and non-Indigenous people in Victoffa.

Policing Public Drunkenness

Public drunkenness law and the way it is policets dodigenous Australians at a disadvantage.
Below are some VALS’ case studies which are illtste of the problem of public drunkenness
law.

Over-policing
* A man was released from a police cell after being arrested for public drunkenness. He was
then arrested for public drunkenness again whilst on his way home.

» Police were called to a neighbourhood dispute and used capsicum spray on an Indigenous
man. Whilst showering in his home to remove the capsicum spray, he had an asthma attack.
He called out from the window of the house to police officers at the front of the house that he
needed an ambulance. They told him that an ambulance had been called and to stay put.
The man went out to the front of his house and was tackled to the ground and arrested for
public drunkenness.

A man had an argument with his brother, sat outside the front of his house to cool off and
was arrested for public drunkenness. His feet were in the gutter and his bottom was on his
own property.

A gateway to further charges and entrenchment in the criminal justice system
* An Indigenous Australian is arrested for public drunkenness and placed on bail on his own
undertaking. He fails to attend court and is charged with breaching bail. A warrant is
issued for hisarrest.
A manisoutside a pub after drinking there and is arrested. The police arrest him for public
drunkenness and he challenges his arrest. He is also charged with resist arrest and assault
police.

The policing of public drunkenness law can lea@dditional charges at the point of arrest. Arrest
for public drunkenness can often be the triggediecussion with the police about the merits of the
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charge. This leads to further charges being mad@eScharges that Indigenous Australians tend to
receive in combination with being drunk in a pubiace are: use threatening words, offensive
language, indecent language, resist arrest, agsalide or criminal damage. Public drunkenness, in
combination with two other charges, is known withine Koorie community as the ‘trifecta’ or
‘ham, cheese and tomato’.

Lack of holistic facilities

An Indigenous Australian was continually being picked up for public drunkenness and criminal
damage offences. The police applied the Alcoholics and Drug-Dependent Persons Act (Mi@§8 in
order to gain access to assessment for rehabilitation services for him. Even though the individual
was assessed as dligible for rehabilitation, there was nowhere for him to go. He subsequently spent
atotal of six weeksin police cells.

Barriers to decriminalisation

Concerns regarding the adequate provision of sofpend centres have previously prevented
decriminalisation of public drunkenness in Victaridn fact, many recommendations have stated
specifically that decriminalisation should be sgbj® the provision of appropriate servicés.

In 1991, the Public Drunkenness (Decriminalisati@ill 1990 (Vic) failed in the Legislative
Council. In criminologist Sarah James' review & tlkjection, she found that opposition could be
traced to a lack of consultation over the Bill ubbsequent lack of council debate, and what was seen
to be a conflict of interest between abolishing tfience and the existence of local laws to deal
with public drinking™

Over the last eight years, the Victorian Governntexst developed two Victorian Aboriginal Justice
Agreement® which focus largely on the criminal justice systamd have included funding for
many initiatives. In addition, a review of the Inapientation of the Recommendations of Rogal
Commission into Aboriginal Deaths in Custody, published in 2005, called for the decriminalisati
of public drunkenness. Yet the issue of public drunkenness continuesstmpe the attention of
State Government.

VALS argues that public drunkenness should be viepremarily in the context of public health —
as a social and medical issue — rather than asninat offence. The offence of public drunkenness
is one which disproportionately affects Indigendusstralians’? For a range of reasons Indigenous
Australians use public space as ‘cultural spacetenaiten than do non-Indigenous Australians.
Additionally, homelessness and low income levelthlmontribute to Indigenous Australians being
highly visible to police. Physical presence in palsipaces as a precursor to arrest is supported by
the figures which show that public drunkennesssésrdo not correlate with drinking trends. In the
National Aboriginal and Torres Strait Islander He&urvey of 2004-05, 15 per cent of Indigenous
Australians reported drinking at risky or high rifdvels, compared with 14 per cent of non-
Indigenous Australian®.

Public Drunkenness — Moving Forward

VALS argues that, in light of the ineffectivenedstlee law relating to public drunkenness, and the
potential for abuse of the law, the offence of gamtoxicated in a public place should be abolished
in Victoria. There are two streams of argument rgfadlecriminalisation. One is the long running
position that abolition of public drunkenness laan ®nly happen once there are enough sobering-
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up centres available. The other is that, in theredts of community safety, police and local casnci
need every weapon available to them, including lmengublic drinking, and ‘move on’ laws.

Yet the failure to properly provide alternativesctaminal charges for being drunk in public seems
to be used to distract attention from the unprastactxercise of arresting people who are leaving
pubs, walking home from pubs, or walking from ai taxtheir front door. There is no benefit, no
value adding, resulting from police maintainingstisort of operation. Decriminalisation of public
drunkenness will underline the importance of potiealing with public drunkenness as a safety and
social welfare issue and consequently result imthsing the least restrictive option in dealinghwit
people.

According to Ombudsman Victoria and the Office oli€ Integrity, ‘Victoria is the only State in
Australia where being drunk in a public place isteélf a criminal offence and where police do not
have access to designated places of safety foirigotbiunks.?*

In their report on custody, both offices advocatedlonger treating public drunkenness as a legal
problem and instead treating it as a public heatfiidical or social problem:

Intoxicated persons are a danger to themselvesathers and accommodating them in unsuitableceoli
cells, rather than taking them to health care itéesl and sobering up centres with properly traistadf, puts
them and their jailers at rigR.

In NSW, treating public drunkenness as a publidthdasues means using arrest as a last resort.
Police are also required to:

Provide immediate assistance to ensure Aborigirapfe are put in contact with the support structure
available, to enable them to regain well being pimgsical wholenes¥.

Conclusion

Despite the existence of a multitude of reports tizave each recommended the decriminalisation of
public drunkenness, these recommendations hawnfatl deaf ears. Where they have been listened
to, attempts at implementation have been thwariedatk of debate and comprehension of the
issues related to public drunkenness. After decamfesnaction, decriminalisation of public
drunkenness is again on the cards following Attpit@eneral Rob Hulls' confirmation that it
remains on the Government's ageR8®ALS will continue to advocate for the decrimirsation of
public drunkenness and reiterate its call for patioa of the issue to be moved out of the criminal
and into the public health sphere. Until this haggpéeVictoria will continue to lag behind other
jurisdictions in its treatment of this importansue.

Frank Guivarra is the Chief Executive Officer of the Victorian Aboriginal Legal Service Co-
operative Limited.
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