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The Victorian Aboriginal Legal Service Co-operatikenited (VALS) welcomes the opportunity to
respond to the Sentencing Advisory Council’s Cotagigin Paper in relation to maximum penalties for
sexual penetration with a child under 16. In thigoraission VALS responds not only to specific
Consultation Paper questions, but also to the abwfethe Consultation Paper more generally.

In particular, in this submission VALS argues that:
« the aim of the maximum penalty to serve as a daieis problematic;

« it is dangerous to make assumptions about degrdarmf as being in direct relation to the
offender’s role in the care and supervision ofuiogim;

« maximum sentences for the offence of taking padrniract of sexual penetration with a child
under the age of 16 alone do not reflect the rafigdfending in each form of the offence; and

« one penalty/maximum sentence should be used imffeace structure to encompass all the
relevant offending.

It is important to note that the Indigenous Ausaralperspective needs to be more broadly considered
than the opinion of the VALS . This is especialtg tcase given the over-representation of Indigenous
Australians in the criminal justice system and higke of victimisation of Indigenous Australians in
comparison to non-Indigenous Australians. VALS grgiee Council to specifically consult with the
Indigenous Australian community if it has not athgalone so.

Purpose of the Maximum Penalty
Deterrence

VALS is interested in the Consultation Paper’'s adestion of the functions of maximum penaltiesin
general sense. It is understood that maximum gegdtir sexual penetration with a child under 16, a
with other maximum penalties, serves as an exmessi the seriousness and gravity with which the
community views, and the judiciary should view, tience relative to other offences. The consutati
Paper also lists a purpose of a maximum penaltietsrence:

The statutory maximum penalty is (also) intendedeiwe as a general deterrent by warning
potential offenders about the highest penalty thay will face if they commit such an offence

(p-10).
1

Submission to the Victoria Sentencing Advisory Calim response to ‘Maximum penalties for sexual
penetration with a child under 16 — Consultatiopd?a



It is mentioned within the consultation paper titas difficult to quantify whether or not the maxum
penalty for an offence has any deterrent effectL8Agrees with this, and has conducted researth tha
also suggests that the use of other penalties asaminimum and mandatory sentencing hold little
deterrent value.

Specifically, VALS’ research (2008:24-25) highlightthe following:

The imposition of mandatory minimum sentences heentasserted as a reaction to widespread
community concerns regarding the levels of crime toe inadequate sentences for these crimes
(Cumaraswamy 2001). As the punitive script press,bt is held that the stronger the penalty,

the greater the deterrence to the act of the crime.

Looking to the United States and Western Austré@dimwn (2001) observes evidence indicating
that ‘mandatory sentencing does not produce thectsffof deterrence, selective incapacitation
and crime reduction which are its stated justifara’ (2).

Three strikes burglary laws were introduced to \WiestAustralia in 1996. This required a 12
month minimum penalty to third and subsequent @i#sn In the Northern Territory, mandatory
sentencing provisions followed the amendment toSetencing Act995 (NT) and as of 1997,
this applied to a broad range of property offenddse courts_ musimpose a 14 day term af
imprisonment for a first conviction on a prescribgtence for an adult; a minimum of 90 days
imprisonment on a second prescribed offence; anddrizhs imprisonment on the third . 28 days
of detention must be served for juveniles on a isdaaffence unless ordered to a diversionary
program (of which there are few or none in somagrand a third offence results in attracts a
mandatory further 28 days minus the diversion optio

Crime statistics from WA not only provide evidentte&at the above law failed to achieve| a
deterrent effect, but additionally revealed a leapesidential burglaries immediately following
the introduction of the new laws at a time whendheatest reduction would have been expec¢ted
(Morgan 2000 in Brown 2001: 7). In sum, these l&age not achieved the effect for which their

justification is based, that is, in achieving reiitut in crime rates.

Aggravating Factor of Care, Supervision or Authority

What are the advantages and disadvantages of hdevarg, supervision or authority’ as a statutory
aggravating factor for this offence where the wicts between 10 and under 16?

When considering the above question, it is very éaenvisage stories of a young person having thei
trust betrayed by someone who is positioned to Vkmetter” than to commit such an offence. It is
important that the offence itself is looked at emtthan the relationship between the offender &ed t
victim when looking at setting maximum penaltiebeTollowing discussion outlines assumptions that
do not necessarily act to serve the victim or tiienaler.
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Harm

Within two of the maximum penalties that apply be toffence of a person to take part in an act of
sexual penetration with a child under the age ofs&6tion 45 of th&€rimes Act 1958Vic)] there lies a
very large assumption. While sexual penetratiom aitchild aged between 10 and under 16 and under
the care, supervision or authority of the offenaliéracts a maximum penalty of 15 years imprisonment
where sexual penetration with a child aged betwideand under 16 and nohder the care, supervision
or authority of the offender, attracts a maximumalty of 10 years imprisonment.

The Consultation Paper highlights that one apprdacsetting a maximum penalty is to consider the
seriousness of criminal conduct by reference to dagree of harm cased or risked by offender’s
actions' The maximum penalties outlined above show a losgatence where the offender occupies a
care, supervisory or authoritative role. By extenst could be argued that there lies an assumjpiian
those who are between the ages of 10 and undend.&xerience sexual penetration by someone who
is responsible or holds a position of care for thetperiences more harm than does another person of
the same age who has the same offence inflicted thgam by someone who is not in the same position
of care or authority.

The degree of harm on an individual should not aseld on assumptions concerning the relationship
dynamic between the parties. While a person in sitipa of care, supervision or authority should
rightfully come under question and scrutiny whearghis an act of sexual penetration with a child, i
cannot be said that someone with a different aiatiip with the child is any less responsible far t
same act, or is capable of causing a comparabieger degree of harm.

Harm cannot be measured by the status or labehdivelescribe a relationship of one person wish
another. Harm is experienced differently by eveeyamd it is not necessarily the relationship to the
offender that is relevant in punishment for thenai Therefore, a lesser maximum penalty for an
offender because they do not hold a position oé,cauthority or supervision over the victim assumes
that because of the lack of this relationship thate is a lesser degree or experience of harms Th
assumption is inappropriate as it has the potetdiaindermine the legitimacy or weight of a victan’
account of experience of harm.

In summary, having separate maximum penalties bafstte aggravating factor of care, supervision or
authority is disadvantageous. The maximum penaltysé&xual penetration with a child under the age of
16 should be set as a measure of the offencehaattationship present between the offender aad th
victim.

Do the current maximum penalties for the offence of taking part in an act of sexual penetration
with a child under the age of 16 appropriately reflect the range of offending in each form of the
offence?

Penalties should not only look at maximum senterseways of appropriately reflecting the range of
offending. The availability of appropriate treatrhshould also reflect the range of offending aiie

in all forms of the offence. This would need todmmsidered on a case-by-case basis in order t@essidr
the causes and contributors to the offending belavi

! Consultation Paper p.10
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As articulated by Cunneen, the fact remains th#teir present form:
Prisons do not disappear problems, they disappesndnbeings...mass incarceration is not
... a solution to the vast array of social problemattare hidden away in a rapidly growing
network of prisons and jails ... prisons do not workThe focus of state policy is rapidly
shifting from social welfare to social contr@000: 2-5).

Prison is punishment however incarceration is npér@nanent state of being. Rehabilitation needs
to at least be attempted through treatment in dadprotect the public in the long-term sense.

Offence Structure
If you think that there should be some changeédacthrrent offence structure, should there be:

a. graduated penalties for different statutory aggrtvg factors?
b. one penalty to encompass all the relevant offertling

In light of earlier discussion, VALS suggests thiare should be one penalty/maximum sentence to
encompass all relevant offending to allow sentetzdé® determined on a case-by-case basis.

VALS hopes the above discussion helpful and thaimk<Council for the opportunity to comment as part
of this consultation process.
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